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Introduction

The problem of reprivatization is an issue around which heated disputes have
been taking place in Poland since the political transformation of 1989 - not only
from a political and legal point of view, but also from an axiological point of view,
since the final legal decision on the adoption of certain solutions (models) of repri-
vatization each time requires a prior decision on the sphere of values constituting
the basis for this decision.

At the same time, in the Polish literature on the subject, many different
concepts have appeared - based, inter alia, on the categories of equity or justice
- concerning the formulation of a certain hierarchy of values that would justify
the decision on the possible return or lack thereof of property seized by the
state as part of processes of nationalization to the former owners. There were
also appeals to the human sense of injustice. Therefore, from the point of view
of the objectives of this study, it is reasonable to present selected views on the
axiological determinants of the problem of reprivatization.

These views have been repeatedly expressed in the literature over the
past three decades. As Senate Speaker Alicja Grzeskowiak noted in 1999 at
the opening of a conference on reprivatization: “Since the Republic of Poland
became democratic state under the rule of law in 1989, it is the duty of the
state to reverse, if possible, the illegality of that nationalization and to redress
the wrongs caused by unlawful nationalization. In order to solve the problem
of reprivatization, it is important to look at the nationalization carried out by
the communist authorities from the point of view of its compliance with basic
human rights, as well as the constitution in effect at the time.”?

This is due to the fact that - even in the reality set by the limits of legal
positivism - the law in force in Poland (which can be described as just or equi-
table) is the law relating to the goals, principles and values of the Constitution
of the Republic of Poland and to the obligations expressed in the international
covenants on human rights ratified by Poland. Therefore, according to Speaker
Grzeskowiak, in order to carry out the reprivatization process “one needs not
only the spirit of truth and respect for human rights, but also respect for the

2 A. Grzeskowiak, Otwarcie konferencji, [in:] Reprywatyzacja w systemie prawa. Materiaty z konferencji zorganizowa-
nej przez Komisje Ustawodawczq Senatu we wspétpracy z Ministerstwem Skarbu Paristwa, ed. M. Lipinska, J. Pietr-
zak, Warszawa 1999, p. 12.
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letter of these laws. So many people expect this. It expects a break with the
totalitarian communist legacy and real respect for human rights.”?

Axiological determinants of the problem of reprivatization in the light of
the constitutional principle of protection of property rights

Under the current Polish Constitution, the right to property is a constitu-
tional principle belonging to fundamental human rights and freedoms (“Every-
one has the right to property, other property rights and the right of inheritance”
- Article 64(1) of the Polish Constitution). The right to property is therefore
subject to special protection (“Property, other property rights and the right of
inheritance shall be subject to equal protection under the law for all” - Article
64(2) of the Constitution of the Republic of Poland) and may be restricted only
in special cases.

However, this is not impossible, for the restriction of property rights already
existed in Roman law. According to the wording of Article 21(1) of the Polish
Constitution, on the one hand, “the Republic protects property and the right of
inheritance”, and on the other hand, Article 21(2) of the Polish Constitution stip-
ulates that deprivation of property without the consent of the owner requires
appropriate compensation. It should be added here that the concept of expro-
priation, which appears in the text of the provision in question, is not defined,
but only linked to the requirements of public purpose and adequate compensa-
tion. However, the concept of “expropriation” was defined by the Constitutional
Court, stating that in light of Article 21(2) of the Constitution, “expropriation” is
“any deprivation of property regardless of the form"4.

At the same time, however, it should be noted that during the period of
revolutionary changes of a systemic nature, and the processes of nationalization
carried out by the communist authorities in Poland in 1944-1962 should be
considered as such, the right to property is often restricted in a grossly dispro-
portionate manner as a result of legal acts or arbitrary actions of the authorities
interfering in the sphere of individual property. An example of restriction may be
- as noted Ryszard Pessel - the decree of September 6, 1944 on the implemen-
tation of land reform, where, contrary to the principle of property protection, no

3 lbidem.
4 Judgment of the Constitutional Court of March 14, 2000 ref. P. 5/99, OTK 2000, no. 2, item 60.
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compensation was provided for®. After the political transformation in 1989, this
decree became the subject of many disputes regarding its actual nature in the
constitutional sphere. However, in its order of November 28, 2001, the Court
did not assess the compatibility of Article 2(1)(e) of the Land Reform Decree
with Article 99 of the March Constitution®.

The nationalization processes carried out in Poland by the communist au-
thorities permanently changed the ownership structure. This is because, as R.
Pessel rightly emphasizes, the nationalization acts, as a public legal event, caused
permanent effects in terms of changing the nature of property’. The Constitu-
tional Court also made a similar statement, stating in the justification for its res-
olution of June 18, 1996, that “the concept of taking over for the benefit of the
State Treasury hides various legal events, but all examples contain one common
element, the forcible subtraction of the right of ownership, even when it was
formally carried out on the basis of civil law, such as the execution of a claim for
transfer of ownership”®.

Therefore, it is reasonable from the point of view of this study to discuss
the consequences of nationalizing acts from a constitutional perspective, espe-
cially in terms of property protection. This is because the principle of protection
of property rights expressed in Article 99 of the March Constitution - which
specifies the possibility of state interference in the abolition or restriction of
property - was subsequently transferred to the April Constitution, as well as to
the 1997 Constitution. Therefore, comments on Article 99 of the March Consti-
tution should also be referred to the April Constitution. This is because although
Article 81 abrogated the March Constitution as a constitutional act, at the same
time it upheld the twelve articles constituting it, including Article 99 establish-
ing the protection of property.

At the same time, the determination of the content of the right to proper-
ty in the 1952 Constitution of the Polish People’s Republic is also an import-
ant point of reference in this case, since the communist authorities carried out
a number of nationalizing acts during the period of that Constitution. However,
on the other hand, it should also be noted that the Constitution of the Polish

5 R. Pessel, Rekompensowanie skutkéw naruszen prawa wtasnosci wynikajqcych z aktéw nacjonalizacyjnych, War-
szawa 2003, p. 78.

¢ Provision of the Constitutional Court of November 28, 2001 ref. SK. 5/01, OTK 2001, no. 8, item 266.
7 R. Pessel, op. cit.
& Resolution of the Constitutional Court of June 18, 1996 ref. W. 19/95, OTK 1996, no. 3, item 25.
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People’s Republic was enacted only in 1952, and therefore did not so much en-
able some of the nationalization processes as legitimize their effect in the form
of state seizure of property. First of all, the Constitution of the Polish People'’s
Republic adopted the model of nationwide property that was present in the
USSR, based on the principle of unity of nationwide property, providing in Arti-
cle 8 that “nationwide property shall vest indivisibly in the state”.

In addition, the text of the Constitution of the Polish People’s Republic stat-
ed that property had a diverse nature, and thus the scope of protection and the
number of guarantees enjoyed by different types of property were also distinct.
The least of these was enjoyed by so-called personal property, which was con-
sidered to be those goods that are used for consumption. Thus, the manner of
property protection contained in Article 99 of the March Constitution differed
from the model of socialist property protection adopted in the 1952 Constitu-
tion. An example confirming this statement is the fundamentally different defi-
nition of the state’s goals, as limiting, suppressing and eradicating social classes
living off the exploitation of workers and peasants. However, the state system
until July 22, 1952, did not provide for such tasks, maintaining the standard of
property protection from the March Constitution. The determination of the un-
constitutionality of nationalization acts can be made on the basis of Article 99
of the March Constitution, which was then in effect, and not the provisions of
the 1952 Constitution, which, after all, sanctioned the illegality of the seizure of
private property.

On the basis of Article 99 of the March Constitution, the validity of which
after World War Il was determined by a decree of the PKWN, deprivation of
property rights could only be carried out with compensation. This meant, there-
fore, that post-war nationalization acts had to be, first, laws, and second, pro-
vide for compensation to owners. Failing to meet both of these conditions, they
were unconstitutional in the legal sense. Therefore, the search for legal justifi-
cation for compensating the effects of nationalization acts issued in 1944-1962
in Article 99 of the Constitution is - as R. Pessel notes - closely related to the
discussion of legal continuity between the Second and Third Republics™.

At the same time, R. Pessel refers to the views of legal doctrine according to
which the nationalization acts of 1944-1962 constituted neither expropriation
nor socialization in terms of the March Constitution; Article 99 of that Constitu-

? R. Pessel, op. cit., p. 80.
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tion corresponds to today’s Article 21 of the 1997 Constitution®. This view seems
to take into account the fact that Article 99 of the March Constitution can be
considered a standard of property protection not dissimilar to that in the current
Constitution (Articles 21, 64). However, according to some authors - including S.
Jarosz - Article 99 of the March Constitution was not in force after World War li
due to the new political conditions, since the PKWN Decree assumed the validity
of only the basic assumptions of the March Constitution. However, a different
view on this issue is presented by the majority of Polish doctrine. However, it is
worth quoting individual considerations on this subject by selected authors.

Thus, according to Sylwia Jarosz, on the basis of Article 99 of the March
Constitution, possible state interference in the sphere of property can be de-
fined as follows:

- expropriation for reasons of higher utility (paragraph 1 sentence 1 of
Article 99 of the March Constitution);

- a catalog of property that can be taken by the state into ownership for
reasons of public benefit (paragraph 1, sentence 2 of Article 99 of the
March Constitution);

- the determination by statute of the state’s right to compulsorily pur-
chase land and regulate the circulation of land (paragraph 2, second sen-
tence of Article 99 of the March Constitution)*®.

Moreover, according to S. Jarosz, Article 99, paragraph 1, sentence 1 of the
March Constitution defines expropriation in classical terms, while in the case of
the content of Article 99, paragraph 1, sentence 2, we should speak of social-
ization'?. At the same time, even according to the typology of Andrzej Gwizdz
- made in 1956, and thus theoretically taking into account the communist way
of thinking about the right to property - Article 99 of the March Constitution
defined six separate legal norms, which concerned:

- recognition of the right to property as the basis of the social system
and legal order;

- vouching for the protection of property by the state;

- determination of the possibility of abolishing or limiting the right to
property;

10 |bidem, p. 82.
11§, Jarosz, Zagadnienia konstytucyjnych podstaw reprywatyzacji, PiP, 1999, b. 7. p. 49.
12 |bidem, p. 51.
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- defining by law the catalog and scope of property that could be owned
by the state;

- determination by law of the restrictions in the sphere of free use of
property;

- specifying by law the restrictions on the circulation of land through
compulsory purchase?®®.

In addition, as early as 1956, A. Gwizdz considered it inaccurate to justify
the thesis that Article 99 allows the socialization of property (means of produc-
tion) by means of their socialization. It is nowadays recognized that in democrat-
ic legal states, the restriction of property rights is possible only in cases specified
by law and only for public purposes and with adequate compensation. With this
in mind, it should therefore be concluded that the content of Article 99 of the
March Constitution was part of such a standard of property protection.

All the more so, therefore, the nationalization acts issued by the communist
authorities in post-war People’s Poland were incompatible with this standard.
Thus, sticking rigidly to the letter of the law, it would have to be considered that
unlawful interference with the property rights of the owners should be reme-
died by granting them the previously seized property in kind or paying appropri-
ate compensation.

Axiological determinants of the problem of reprivatization in the light of
transitional justice

From the point of view of the axiological determinants of the problem of
reprivatization, it is also worth considering the issue in the context of transi-
tional justice and its various models, which are associated with the description
of the fundamental political transformations and methods of settling the past*.
As Michal Krotoszynski notes, accounting for the past is a multifaceted phe-
nomenon, which can be analyzed on at least three levels (or: at least in three
aspects)®. Firstly, at the level of mechanisms - in particular: legal mechanisms
- by means of which societies settle the undemocratic past. Secondly, at the
axiological level, encompassing formulas of justice related to the settlement of

13 A. Gwizdz, Burzuazyjno-obszarnicza Konstytucja z 1921 r. w praktyce, Warszawa 1956, p. 81.

14 See A. Czarnota, On the Beauty of Confusion or Transitional Justice and Rule of Law, [in:] Wielowymiarowos¢
prawa, ed. J. Czapska, M. Dudek, M. Stepien, Torun 2014.

15 M. Krotoszynski, Modele sprawiedliwosci tranzycyjnej, Poznah 2017, p. 11.
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the past, as well as the values pertaining to this settlement and to the construc-
tion of a democratic system. And last but not least, at the level of decisions on
the application of mechanisms of settling the past, made taking into account the
values nourished by the subject and the formulas of justice accepted by him, as
well as factors of non-ethical nature.

The very concept of transitional justice is linked to actions taken by a mod-
ern state or society to confront its history, including those acts of the former po-
litical regime that violated human rights. At the same time, the state interference
with an individual’s right to property and the transition of this right from the
private to the public domain as a result of acts of nationalization issued by the
communist authorities in Poland in 1944-1962 should be considered an action
that violated human rights.

The problem of the reprivatization of property in Poland from the perspec-
tive of the constitutional protection of property rights should therefore be con-
sidered in the context of the wording of Article 99 of the March Constitution
or of Articles 21 and 64 of the 1997 Constitution of the Republic of Poland.
Contemporary to this is the question of the relationship between the constitu-
tional principle of the rule of law and the individual’s right to compensation from
the State Treasury for unlawful acts of public authorities, as expressed in Article
77(1) of the Constitution. In particular, the discussion concerned the question
of the possibility of direct application of this article, i.e. resolving whether the
provision expressed in Article 77(1) has the character of a mere programmatic
provision, or whether it constitutes an independent legal norm that is a source
of rights and obligations or a constitutional benchmark of the state’s liability for
the unlawful actions of its various bodies?.

The Constitutional Court also commented on this problem in its judgment
of April 12, 2001, stating that the prerequisites for the liability of public author-
ities are the occurrence of damage within the meaning of Article 361 of the
Civil Code, the active act or omission of a public authority (legislative, executive
and judicial) and the unlawfulness of that act or omission'’. Thus, The basis for
the liability of the State Treasury under Article 77(1) of the Constitution is - as

16 See M. Safjan, Odpowiedzialnos¢ panstwa na podstawie art. 77 Konstytucji RP, ,Panstwo i Prawo” 1999, b. 4, p.
3 and the following; A. Szpunar, O odpowiedzialnosci odszkodowawczej paristwa, ,Panstwo i Prawo” 1999, z. 6, s. 86.
and n.; E. ketowska, W kwestii zmian kodeksu cywilnego o odpowiedzialnosci za szkody wyrzqdzone dziataniem wtadzy
publicznej, ,,Panstwo i Prawo” 1999, b. 7, p. 75 and the following.

17" Judgment of the Constitutional Court of April 12, 2001, ref. SK. 18/00, OTK 2001, no. 9, item 256.



BETWEEN IUS AND LEX: AXIOLOGICAL AND LEGAL DETERMINANTS OF THE PROBLEM... 173

R. Pessel notes - exclusively the unlawful action of the public authority, so it is
irrelevant whether this action was subjectively culpable®®. The exception to this
general civil liability is justified by the special servant role of public authorities,
which are supposed to ensure the protection of freedoms and human and civil
rights. The grounds for such protection, set forth in Article 77 (1) of the Con-
stitution, apply to situations of unlawful deprivation of property on the basis of
nationalization acts.

According to Krzysztof taszkiewicz, the recognition of obvious lawlessness
as a legal state simply because there never existed and there is currently no
procedure for challenging certain normative acts issued in the Polish People’s
Republic, which clearly violated the legal order, and which are still in force, is
contrary to the essence of the rule of law®. There is - as K. taszkiewicz notes
- a clear inconsistency in that, on the one hand, there is a declared intention to
move away from the legacy of the Polish People’s Republic, to create democratic
principles, while on the other hand, old regulations that clearly served to per-
petuate the totalitarian regime and harmed the freedom and property of citizens
are respected?°.

At the same time, the functioning of a state with an effective public order, but
against the principle of legality can, in the prospect of changing the political and
legal arrangement, lead to the legalization of illegal states. The most desirable way
of convalidation - as R. Pessel notes - is the acquiescence of the sovereign state
and nation to legalize the established states of affairs, which occurred in Poland
after 1989, and is evident from the rulings of the Constitutional Court??.

These considerations should therefore be understood in terms of transi-
tional justice. In reflecting on the relationship between law and politics during
the transition period, R.G. Teitel, pointing out the need for law to adapt to the
circumstances of the changes taking place, places an exceptionally strong em-
phasis on the importance of the political context of specific transformations?2.

18 R. Pessel, Rekompensowanie skutkéw naruszen prawa wtasnosci wynikajgcych z aktéw nacjonalizacyjnych, War-
szawa 2003, p. 87.

¥ K. kaszkiewicz, Problemy zwigzane z realizacjq roszczen z tytutu utraty wtasnosci, [in:] Reprywatyzacja w systemie
prawa. Materiaty z konferencji zorganizowanej przez Komisje Ustawodawczg Senatu we wspétpracy z Ministerstwem
Skarbu Panstwa, Warszawa 1999, p.18.

20 Ipidem, p.18,

21 R, Pessel, Rekompensowanie skutkéw naruszen prawa wtasnosci wynikajqgcych z aktéw nacjonalizacyjnych, War-
szawa 2003, p. 92.

22 Cf. Ruti G. Teitel, Transitional Justice, Oxford 2000, p. 109.
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She proposes to reflect on law in the context of the nature of political transfor-
mation. For justice is, according to Teitel, then always related to political circum-
stances, has a contextualized and partial character, and the concept of what is
just is conditioned by previous injustice. Undoubtedly, political circumstances
often influence the shape of the law; the programmatic norms that best express
them are also normally an important argument in the process of applying the law
especially in difficult cases. During the period of transition, the law is unusually
open to moments of this nature. According to M. Krotoszynski, transitional justice
can be seen as a concept of justice relating to the moral dilemmas of the period
of fundamental political change, whereby the implemented mechanisms of transi-
tional justice are an expression of political decisions made earlier and the lack of
will of those in power often derails the possibility of their implementation?. Ac-
cording to Ruti G. Teitel, it constitutes a concept of justice associated with the mo-
ment of significant political change?. According to Wojciech Sadurski, transitional
justice should be defined as legal mechanisms that are adopted to settle accounts
with the past?. There are many forms of settlements with the past.

However, as M. Krotoszynski notes, with regard to the type of reaction to
the historical legacy, that is the legacy of the previous regime, three models
of forms of settling accounts with the past can be distinguished?. Firstly, the
retribution model, characterized by the application of sanctions against people
whose ties to the previous regime are condemned in the new socio-political re-
ality - and this sanction is different from the disclosure of information about the
ties of these people to the past regime. Secondly, the model of historical clari-
fication, characterized by the disclosure of information about the nature of the
previous regime, with no sanction against those responsible for this nature other
than the possible disclosure of information about their ties to the previous re-
gime. Thirdly, the model of the thick line, characterized by the lack of application
of the tools mentioned in retribution model or model of historical clarification.

Among the many visions of settling the past that operate within the broad
current of transitional justice studies, it is worth considering the method of set-
tling the past through the state’s adoption of the rule of law during a period of

2 M. Krotoszynski, Modele sprawiedliwosci tranzycyjnej, Poznan 2017, p. 59.
24 R.G. Teitel, Transitional Justice Genealogy, ,Harvard Human Rights Journal” 2003, no. 16, p. 69.

25 W, Sadurski, Rights Before Courts. A Study of Constitutional Courts in Postcommunist States of Central and Eastern
Europe, Dordrecht 2008, p. 223.

26 M. Krotoszynski, Modele sprawiedliwosci tranzycyjnej, Poznan 2017, p. 76.
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fundamental political change. This is because it carries enormous political and
legal consequences.

In Poland, the principle of a democratic state of law realizing the principles
of social justice - while referring to the tradition of Rechtsstaat rather than the
idea of rule of law - was introduced by the Constitutional Act of December 29,
1989?%7. This amendment changed the content of Article 1 of the Constitution
of the Polish People’s Republic in force at the time, which read: “The Polish Peo-
ple’s Republic is a state of people’s democracy. In the Polish People’s Republic,
power belongs to the working people of towns and villages"?. Subsequently,
the rule of law was incorporated into Article 2 of the current 1997 Constitution,
the wording of which is as follows: “The Republic of Poland is a democratic state
governed by the rule of law, realizing the principles of social justice”?’.

As M. Krotoszynski notes, the introduction of the principle of the rule of law
into the legal systems of post-authoritarian states raises specific problems relat-
ed to the attempt to grasp the meaning of this principle in a period of dramatic
political changes®. Accordding to M. Krotoszynski, in mature democracies, this
principle is a guarantor of stability, as it is associated with the principle of le-
galism, which means the obligation to comply with the law made with and the
absence of arbitrariness and repetition of decisions of state bodies: “However,
during the period of transition, should a formal understanding of it be adopted,
conditioning the continuity of the legal system, or rather, due to the gross in-
justice of pre-transition legislation, should the rule of law refer to substantive
premises, conditioning at least partial discontinuity of the legal system?”3%,

The possible answer to the question posed in this way stems from society’s
attitude to past injustices. This means, according to R.G. Teitel, that the ideal of
the rule of law is inapplicable if it is not adapted both to the specific political
conditions of a given state and taken into account in the broader context of the
changes taking place®2. Indeed, the community can either lean towards the value
of legal certainty, which is associated with the continuation of the legal system,

27 Act of 29th of December 1989 amending the Constitution of the Polish People’s Republic (Journal of Laws
of 1989, No. 75, item 444).

28 Constitution of the Polish People’s Republic of 22nd of July 1952 (Journal of Laws of 1952, No. 33, item 232).
2% Constitution of the Republic of Poland of 2nd of April 1997 (Journal of Laws of 1997, No. 78, item 483).

30 M. Krotoszynski, Modele sprawiedliwosci tranzycyjnej, Poznan 2017, p. 223.

31 M. Krotoszynski, Modele sprawiedliwosci tranzycyjnej, Poznan 2017, p. 223.

82 R.G. Teitel, Rzqdy prawa okresu transformacji, ,lus et Lex” 2003, no. 1, p. 56.
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or point to moral and equitable considerations of law, expressing the need to
redress past injustices.

The introduction of the principle of the rule of law into the legal system con-
stitutes, according to Stawomira Wronkowska, a limitation on the lawmaker in
terms of possible forms of settlement with the past: “If one takes the position (...)
that in the event of a conflict between moral norms and the norms of positive
law, primacy should be given absolutely to moral norms, one must consequent-
ly reject the concept of the rule of law at the time of making settlements with
the past”®. According to S. Wronkowska, this limitation is due to the fact that
legal-natural concepts that could provide a more complete axiological basis for
transitional justice are difficult to reconcile with the rule of law than positive law,
which “is not a means of achieving all desirable social states"3*.

As M. Krotoszynski points out, “The Polish Constitutional Court after 1989
derived a number of other principles of law from the principle of a democratic
state of law using inferential rules. From this principle, first of all, the principle
of proportionality, the principle of the tri-partite government, the principle of
nullum crimen sine lege, the principle of unity of the legal order, the principle
of pacta sunt servanda, the principle of legal certainty - which includes the re-
quirements of: openness, clarity and stability of the law - and the principle of
protection of citizens’ trust in the state and the law created by it were derived.
From the latter principle, in turn, were deduced: the prohibition of retroactivity,
the principle of preserving adequate vacatio legis, the principle of decent leg-
islation and the principle of protection of justly acquired rights. The Court also
deduced from the principle of the rule of law the rights and freedoms of the
individual, such as human dignity, the right to life, the right to privacy, and the
right to a court of law and two-instance proceedings”?>.

Against the backdrop of the above considerations, it is therefore justified to
present the jurisprudence of the Constitutional Court, which formulated both
assessments regarding the legality of individual communist authorities, as well
as made evaluations - from the perspective of Article 2 (democratic legal state)
and Article 64 (protection of property rights) of the Polish Constitution - of the

3 S, Wronkowska, Czy Rzeczpospolita Polska jest paristwem prawnym? [in:] Zasada demokratycznego paristwa
prawnego w Konstytucji RP, red. S. Wronkowska, Warszawa 2006, p. 94.

34 Ibidem, p. 95.
35 M. Krotoszynski, Modele sprawiedliwosci tranzycyjnej, Poznan 2017, p. 250.
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fundamental effects of legal acts of a nationalizing nature, which were issued
by these authorities in the years 1944-1962. Thus, the Constitutional Court, in
its resolution of April 16, 1996, regarding the interpretation of the universally
binding Article 2(1)(e) of the PKWN decree of September 6, 1944, on the car-
rying out of land reform (Journal of Laws of 1944, No. 4, item 17), stated that
“the full assessment of the sovereignty and legality of the PKWN as the Polish
legislator, belongs to the modern democratic legislator. Nevertheless, it must
be stated that despite the extra-constitutional character of the PKWN - the
decrees issued by it functioned in the Polish legal system with the same effects
as statutes, and for this reason must be subject to the universally binding inter-
pretation established by the Constitutional Court"s¢.

In the justification for the decision of November 11, 2001, on the constitu-
tional complaint for declaring the incompatibility of Article 2(1)(e) of the PKWN
decree of September 6, 1944, with Articles 2, 21, 64 and 32 of the 1997 Consti-
tution, in the part concerning the allegation of the lack of constitutional legitimacy
of the PKWN to issue decrees with the force of law, the Constitutional Court stat-
ed, first, that the issue of the legality of the PKWN's action belongs to the sphere
of historical and political assessments. These assessments cannot be transferred
directly to the sphere of legal relations formed by the nationalization decrees. Sec-
ondly, the lack of legitimacy of the PKWN, KRN, Provisional Government cannot
be the basis for ignoring the facts that they effectively exercised state power?.

Thus, in conclusion, it should be stated that, on the one hand, the Court used
the principle of legality, stating that the actions of the communist authorities were
not grounded in the provisions of the Constitution in force at the time, while on
the other hand, it used the principle of effectiveness in the context of the legal
recognition of the communist authorities as actually exercising power. This ac-
tual failure of the Constitutional Court to resolve the question of the legality of
the communist authorities of the Polish People’s Republic should therefore be
assessed unequivocally negatively, despite the fact that at the same time it must
also be admitted that, being obliged to resolve this problem, the Court was placed
between Scylla (property rights) and Charybdis (protection of acquired rights).

3¢ Resolution of the Constitutional Court of April 16, 1996, ref. W. 15/96, OTK 1996, no. 2, item 13.
7 Provision of the Constitutional Court of November 28, 2001, ref. SK. 5/01, OTK 2001, no. 8, item 266.
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In the context of the axiological conditions of the problem of reprivatiza-
tion, it is also worth referring to the concept of legal principles (which is part of
the non-positivist theory of fundamental rights) by the German jurist - Robert
Alexy®8. As M. Krotoszynski notes, fundamental to the theory of fundamental
rights is the division of norms into rules and legal principles®. Robert Alexy de-
fines principles as optimization orders, that is, norms that oblige addressees to
realize a certain state of affairs to the maximum extent possible, taking into ac-
count the legal and factual possibilities A principle is a norm that orders the real-
ization of a definite state of affairs, without providing for the relativization of the
degree of this order from legal and factual circumstances. Therefore, a principle
is always realized to a certain degree - a rule, on the other hand, can only be ei-
ther realized or not. According to R. Alexy, conflicts between principles play out
in the dimension of validity, while collisions between rules, since only valid rules
can collide with each other, outside of it in the dimension of their importance®.

This statement means that in the case of a collision between two principles,
a comparison of their weight should be made taking into account the facts of
the case together with the circumstances belonging to them. Thus, as M. Kro-
toszynski emphasizes, when the balancing of two principles is made, the gen-
eralized circumstances of the case constitute the scope of application of the
rule prescribing the realization of the state of affairs envisaged by the principle
to which, in these circumstances, greater weight is assigned*'. The principle is
therefore a general and abstract norm. On the other hand, the principle to which
lesser weight is assigned in the given circumstances does not lose its validity and
may prevail in the event of a collision of these principles in other circumstances.

According to Marzena Kordela, legal principles are legal norms that pre-
scribe (prohibit) the realization of a certain value*2. Thus, the weight of a given
principle is derived from the weight of the values, the realization of which is or-
dered or prohibited by the principle. In summary, the model of choosing a form
of settlement with the past based on the procedure of balancing principles cap-
tures the decision to choose or morally accept a type of transitional justice as

% See R. Alexy, Teoria praw podstawowych, Warszawa 2010.

%7 M. Krotoszynski, Modele sprawiedliwosci tranzycyjnej, Poznan 2017, p. 282.
40 See R. Alexy, Teoria praw podstawowych, Warszawa 2010, p. 80.

41 M. Krotoszynski, Modele sprawiedliwosci tranzycyjnej, Poznan 2017, p. 283.
42 M. Kordela, Zasady prawa. Studium teoretycznoprawne, Poznan 2012, p. 102.
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dependent on the preference of values nourished by a rational subject. And the
legislator, against whom the attribute of rationality is used, should be considered
such a subject.

In the case of the problem of reprivatization, it is necessary to try to find a
compromise between the principle of ex iniuria ius non oritur (according to which
acts of nationalization should not have legal consequences) and the principle of
protection of justly acquired rights, which aims to protect the fundamental value
of legal security, i.e. the certainty that subjective rights acquired by force of law
and in accordance with the principle of justly remain intact.

At the same time, it should be stated that the protection of acquired rights,
to which the jurisprudence of the Constitutional Court and judicial and admin-
istrative rulings after 1989 repeatedly refers, does not mean “that all rights ac-
quired under the old regime can be protected by law, protection is deserved
by rights acquired in accordance with the constitutional principle of equity and
justice, which, however, hierarchically stands higher than the principle of pro-
tection of acquired rights in question”. The content of both can be drawn from
the principle of the rule of law expressed in Article 2 of the Constitution of the
Republic of Poland.

At the same time, according to T. Zieliiski, the concept of justly acquired
rights cannot be understood in an absolute manner, because they can be limited
or even abolished in the event of a fundamental change in the system of values
in the political-legal structure, which means that they are unquestionable only
in the case of axiological immutability of a given legal system*. There is a dif-
ference between the rights acquired as a result of the nationalization carried
out and those taken away by the state. It concerns the determination of which
rights should be considered protected first from the point of view of the new as-
sumptions of the axiological system to which the 1997 Constitution refers (the
principle of protection of rightfully and justly acquired rights).

In Poland after 1989, the Constitutional Court resolved in its decision of
November 28, 2001, the question of the order between the rights of former
owners and the rights rightfully acquired in favor of new owners who took own-
ership of land as a result of its nationalization by the state during the land reform
taking place in 1944. Thus, the Court assumed in its ruling that giving priority to

43 T. Zielinski, Ochrona praw nabytych - zasada paristwa prawnego, ,Panstwo i Prawo” 1992, b. 3, pp. 3-11.



180 MICHAE SOPINSKI

the protection of the rights acquired by the new landowners requires the princi-
ple of legal security, for this will prevent the unpredictable legal, economic and
social consequences of a ruling that the content of Article 2(2)(e) of the Decree
of September 6, 1944 is inconsistent with the wording of Article 2 and Article
64 of the 1997 Constitution of the Republic of Poland.

In conclusion, it should be said that although Article 21(1) and Article 64
in the Constitution of the Republic of Poland are devoted to the protection of
property rights, they do not directly address the issue of property that passed
from the private to the public domain in 1944-1962, and can only form a cer-
tain axiological benchmark for future legislative solutions, if, of course, further
legislative initiatives would appear. However, they seem necessary, for the duty
to regulate the problem of reprivatization by law should be found in the consti-
tutional principle of a democratic state of law and the principle of social justice,
which are contained in Article 2 of the Constitution of the Republic of Poland, as
well as in the contents of the preamble to the Constitution.

Conclusion

It should be noted that no attempt at a systemic solution to the problem of
reprivatization will ever be satisfactory to all parties involved. This is because
no proposal can take into account the entirety of the claims of former owners,
and this is due both to the financial capabilities of the state, as well as the con-
siderations of equity itself, which dictate that such variables as the time factor
or the principles of protection of bona fide vested rights be taken into account.
Thus, when looking for a possible solution to the problem of reprivatization, it
is necessary to make a kind of weighing of the principles and values that would
guide a given solution, while this solution will still have an arbitrary and polit-
ical element. This is because it is impossible to carry a law through Parliament
solely on the basis of considerations of equity and to the exclusion of positive
law. At the same time, the actions taken by the legislator in the area of systemic
solution to the problem of reprivatization should be accompanied by symbolic
actions, showing the illegality of the nationalization carried out by the commu-
nist authorities of Polish People’s Republic. For just as it should be considered
impossible from the perspective of 2023 to rectify the negative consequences
of nationalization acts in the property sphere in a just and equitable manner
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for all, it should be considered necessary to rectify these consequences in the

symbolic sphere, since from the current perspective this is not only easier, but

also less costly.

Bibliography:

1. Alexy R., Teoria praw podstawowych, Warszawa 2010

2. Czarnota A., On the Beauty of Confusion or Transitional Justice and Rule of Law,
[in:] Wielowymiarowos¢ prawa, ed. J. Czapska, M. Dudek, M. Stepien, Torun
2014.

3. Grzeskowiak A. Otwarcie konferencji, [w:] Reprywatyzacja w systemie prawa.
Materiaty z konferencji zorganizowanej przez Komisje Ustawodawczq Senatu
we wspotpracy z Ministerstwem Skarbu Panstwa, red. M. Lipinska, J. Pietrzak,
Warszawa 1999.

4. Gwizdz A., Burzuazyjno-obszarnicza Konstytucja z 1921 r. w praktyce, War-
szawa 1956

5. Jarosz S., Zagadnienia konstytucyjnych podstaw reprywatyzacji, PiP, 1999,
b.7

6. Kordela M., Zasady prawa. Studium teoretycznoprawne, Poznan 2012

7. Krotoszynski M., Modele sprawiedliwosci tranzycyjnej, Poznan 2017

8. E.tetowska E., W kwestii zmian kodeksu cywilnego o odpowiedzialnosci za szko-
dy wyrzgdzone dziataniem wtadzy publicznej, ,Panstwo i Prawo” 1999, b. 7

9. taszkiewicz K., Problemy zwiqgzane z realizacjq roszczen z tytutu utraty wta-
snosci, [in:] Reprywatyzacja w systemie prawa. Materiaty z konferencji zorgani-
zowanej przez Komisje Ustawodawczq Senatu we wspdtpracy z Ministerstwem
Skarbu Panstwa, Warszawa 1999

10. Pessel R., Rekompensowanie skutkéw naruszen prawa wtasnosci wynikajgcych
z aktéw nacjonalizacyjnych, Warszawa 2003

11. Sadurski W., Rights Before Courts. A Study of Constitutional Courts in Postcom-
munist States of Central and Eastern Europe, Dordrecht 2008

12. Safijan M., Odpowiedzialnos¢ panstwa na podstawie art. 77 Konstytucji RP,
,Panstwo i Prawo” 1999, b. 4

13. Szpunar A., O odpowiedzialnosci odszkodowawczej panstwa, ,Panstwo i Pra-
wo” 1999, b. 6

14. Wronkowska S., Czy Rzeczpospolita Polska jest pafistwem prawnym? [in:] Zasa-
da demokratycznego panstwa prawnego w Konstytucji RP, red. S. Wronkowska,
Warszawa 2006

15. Teitel R.G., Transitional Justice Genealogy, ,Harvard Human Rights Journal”
2003, no. 16

16. Teitel R.G.,, Transitional Justice, Oxford 2000

17. Teitel R.G., Rzqdy prawa okresu transformacji, ,lus et Lex” 2003, no. 1

18. Zielinski T., Ochrona praw nabytych - zasada panstwa prawnego, ,Panstwo

i Prawo” 1992, b. 3.



182 MICHAE SOPINSKI

Legal acts

1.

2.

Constitution of the Republic of Poland of 17t of March 1921 (Journal of
Laws of the Republic of Poland No. 44, item 267).

Constitution of the Polish People’s Republic of 22nd of July 1952 (Journal of
Laws of 1952, No. 33, item 232).

Act of 29t of December 1989 amending the Constitution of the Polish Peo-
ple’s Republic (Journal of Laws of 1989, No. 75, item 444).

4. Constitution of the Republic of Poland of 2nd of April 1997 (Journal of Laws
1997 No. 78 item 483).

Jurisprudence

1. Judgment of the Constitutional Court of March 14, 2000 ref. P. 5/99, OTK
2000, no. 2, item 60.

2. Judgment of the Constitutional Court of April 12, 2001, ref. SK. 18/00, OTK
2001, no. 9, item 256.

3. Provision of the Constitutional Court of November 28, 2001, ref. SK. 5/01,
OTK 2001, no. 8, item 266.

4. Resolution of the Constitutional Court of April 16, 1996, ref. W. 15/96, OTK
1996, No. 2, item 13.

5. Resolution of the Constitutional Court of June 18, 1996 ref. W. 19/95, OTK

1996, no. 3, item 25.



