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Streszczenie:

W artykule rozwazona jest kwestia jaki moment/jakie momenty nalezatoby uznaé za poczatek biegu
terminu na stwierdzenie wad dwdch przedmiotow umowy deweloperskiej, tj. lokalu mieszkalnego/domu
jednorodzinnego (1) oraz gruntu (2), na ktérym dom jednorodzinny/budynek, w ktérym znajduje sie
lokal mieszkalny, jest posadowiony. Wyzej wskazane zagadnienie spotkato sie juz z komentarzem
doktryny, ale jedynie w odniesieniu do budynku?. Tym samym, niniejsze opracowanie stanowi
uzupetnienie wspomnianych rozwazan.

Stowa kluczowe: umowa deweloperska, lokal mieszkalny, dom jednorodzinny, nieruchomos$¢ wspdina,
wada fizyczna, wada prawna, rekojmia, odbidr, wydanie

Development agreement — the beginning of the time limit for
discovering defects in a residential unit, a single-family house
and land

Abstract

This paper considers the issue what moment should be regarded as the start of the time limit for
discovering defects in two items of property obtained under a development agreement, ie., (1) a
residential property or a single-family house and (2) the land on which the single-family house or the
building in which the residential unit is located stands. The above-mentioned issue has already been
commented on by legal academics/scholars and commentators, but only in relation to the building itself.
This paper serves to supplement the above-mentioned considerations.
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1. Introduction

The Act of 16 September 2011 on the Protection of Rights of Buyers of Residential
Units and Single-Family Houses® regulates one of the most important types of contract in civil
law transactions, namely umowa deweloperska [literally translated as development agreement
or developer agreement]. Although umowa deweloperska has been in use for many years,
there are a number of issues related to it that have not been addressed properly by legal
academics/scholars and commentators. It is noted in the literature that "one such issue is the
determination of the moment that triggers the period for the discovery of a defect in any of
the items of property acquired under a development agreement".* This issue has already been
researched in the literature with regard to the building itself.> This paper serves as an addition
to the research. It looks at the same issue, but focuses on a residential unit/a single-family
house and the land.

2. Introductory discussion

A development agreement that has been performed properly should deliver two items
of property to the buyer, i.e. a single-family house or a residential unit (the first item of
property) and the land on which the house or building (or block of flats) stands (the second
item of property).® It is important to draw a clear line between these two items in the light of
the provision of s.27 of Act of 16 September 2011 on the Protection of Rights of Buyers of
Residential Units and Single-Family Houses ("Buyers Rights Protection Act").” For the sake of
precision, the start of that period is considered in relation to the building that contains the
residential unit concerned, rather than unit itself.?

Before moving on to the essence of our considerations, three points are worth noting
briefly in this introduction. Firstly, this paper is not intended as an extensive discussion of the
allocation of interests in the aforementioned items of property.® Secondly, the author of this
paper supports the prevailing view among legal academics/scholars and commentators that a
development agreement is a separate nominate contract.!® Thirdly, within the context of the
implied quality warranty [Polish: rekojmia), a clear line should be drawn between the period
for discovering a physical defect and the period for raising such a defect.!! This paper discusses
the first of the two periods, which is typically at least 5 (five) years.!?

3 Dz.U. 2021 poz. 1445 ze zm. (dalej jako: u.o.p.n.).

4 Zob. T. Tomczak, op.cit,, s. 102.

5 Ibidem.

6 Tak: /bidem, s. 102.

7 Tak: ibidem, s. 102.

8 Zob. ibidem, gdzie caty artykut skupia sie w istocie jedynie na wspomnianym zagadnieniu.

° Wspomniane zostato oméwione [w:] T. Tomczak, op. cit,, s. 102-104.

10 Argumenty za takim stanowiskiem, z ktorymi zgadza sie autor niniejszego artykutu, przedstawia: T. Czech, Ustawa
deweloperska. Komentarz, Warszawa 2018, komentarz do art. 3, pkt 62—67, w szczegdlnosci pkt 67. Zob. tez: T. Tomczak, op.cit.,
s. 104 oraz przywotywana w obu tych opracowaniach literatura. Jak sie okaze ponizej, kwalifikacja prawna umowy ma istotne
znaczenie w kontekscie analizowanego w ninigjszym artykule problemu. Zob. m.in. pkt 2.1.1.1. niniejszego artykutu, gdzie
rozwazana jest kwestia tego, czy art. 27 u.o.p.n. reguluje swoista odpowiedzialno$¢ dewelopera.

11 53 to dwa odrebne terminy, ktdre wigzg za sobg rézne skutki prawne. Szeroko na ten temat: T. Tomczak, op.cit., s. 105-106.
12 7ob. T. Tomczak, op.cit., s. 105-106.
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3. The essence of the problem
3.1. Residential unit or a single-family house
3.1.1. Residential unit or a single-family house: physical defects

If a development agreement has been performed properly, the buyer should acquire a
residential unit or a single-family house. The question may therefore be asked about the start
of the period for discovering physical defects in such properties. In particular, the question is
whether the provision of Article 568 of the Civil Code should apply and, if yes, to what extent.

3.1.1.1. One or two doctrines of liability?

This seemingly simple problem raises many questions among legal academics/scholars
and commentators in view of the provision of Article 27 of the Buyers Rights Protection Act,
where subsections 1-5 regulate, at least to a certain extent, the liability of property developers
for defects in residential units/single-family houses and where — to the extent not covered by
subsections 1-5, subsection 6 contains a reference to the provisions of the Polish Civil Code!3
(Act of Parliament of 23 April 1964) dealing with the implied quality warranty [Polish:
rekojmia]. The first question is whether Article 27 of the Buyers Rights Protection Act provides
for the liability of property developers irrespective of the liability based on the doctrine of the
implied quality warranty. In other words, the question is whether Article 27 of the Buyers
Rights Protection Act provides for the liability of property developers in a way that does not
affect the buyer's right under the statutory implied quality warranty. This question is asked by
legal academics/scholars and commentators.* It seems that such views could be defended if
it is assumed that the ownership transfer agreement ("contract of sale") is a contract separate
from the development agreement.'® If such an assumption was made, property developers
would be liable under the development agreement and the sale agreement. This, however,
would make sense from the perspective of the average property buyer. In practice, it is often
the case that a buyer signs a development agreement and this is followed by the ownership
transfer agreement two or three years later. Moreover, the latter is frequently referred to
contract of sale. The buyer will, more often than not, have to attend two conveyancing
meetings and to sign two agreements, with plenty of time passing between one and the other.

This view on dual liability cannot be supported. As noted above, it should be assumed
according to the prevailing view that the development agreement is a separate type of
nominate contract and that the ownership transfer agreement is executed only as part of the
performance of the development agreement.'® In other words, the development agreement
creates a complex legal relationship with many rights and obligations for the parties. One of
them is the property developer's obligation to transfer the legal title to (ownership of) the real

13 Dz.U. 2020 poz. 1740 ze zm., dalej: k.c.

4 Tak, jak sie wydaje: E. Targonska, Odbior lokalu mieszkalnego w swietle umowy deweloperskiej, Warszawa 2018, 3.5. Odbior
jako moment rozpoczecia okresu odpowiedzialnosci za wady lokalu oraz L. Siwik, Odpowiedzialnosc dewelopera za wady fizyczne
lokalu mieszkalnego lub domu jednorodzinnego, ,Rejent” 2017 nr 6, s. 55—-63.

15 Tak wydaje sie L. Siwik, op. cit., s. 55-63.

6 Zob. T. Czech, Ustawa..., op. cit., komentarz do art. 22, pkt 288-290.
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property to the buyer.!” Consequently, the conclusion should be that this single legal
relationship does not make the property developer liable according to two doctrines of liability.
Krzysztof Kutak rightly notes that Article 27 of the Buyers Rights Protection Act is a /ex specialis
and as such it only modifies the rules of the general doctrine of implied quality warranty.'® In
other words, the property developer is subject to one modified doctrine of liability rather than
liable according to two separate doctrines. This, however, raises another important question:
which doctrine of liability is modified by Article 27 of the Buyers Rights Protection Act.

3.1.1.2. Which doctrine of liability is modified by Article 27 of the Buyers Rights Protection Act?

It needs to be noted than Article 27(6) of the Buyers Rights Protection Act only contains
a reference to the provisions of the Polish Civil Code (Act of Parliament of 23 April 1964)
dealing with the implied quality warranty.*®

Legal academics/scholars and commentators rightly note that this provision so worded
is not conclusive as regards which implied warranty doctrine is to apply.?’ Since the Buyers
Rights Protection Act came into force, at least three views on that issue have emerged in the
literature. These views are presented synthetically by Tomasz Czech.?! He rightly argues that
the provision contains a reference to the provisions dealing with the doctrine of statutory
implied product liability [liability for defects in an item of property sold] (Articles 556-576 of
the Civil Code).?? This leads to the argument that the provision of Article 27 of the Buyers
Rights Protection Act modifies the provisions on statutory implied product liability [liability for
defects in an item of property sold].?

3.1.1.3. Reference in Article 27(6) of the Buyers Rights Protection Act to the Civil Code provisions on
the implied quality warranty to be applied mutatis mutandis

The above argument is, however, insufficient for us to proceed to a discussion on the
essence of this part of this paper. The question arises what the nature of this reference is, i.e.
whether the reference in s.27(6) of the Buyers Rights Protection Act to the provisions on
liability for defects in an item of property sold means that these provisions should be applied
directly or mutatis mutandis. Authors who interpret the provision of Article 27(6) literally take

17 podobnie cho¢ w kontekscie stosunku art. 27 ust. 1-5 u.o.p.n. do kodeksowej regulacji rekojmi: K. Kutak, Rekojmia za wady w
Swietle art. 27 ustawy o ochronie praw nabywcy lokalu mieszkalnego lub domu jednorodzinnego — wybrane zagadnienia, ,Przeglad
Prawa i Administracji”, nr CXX/2, Wroctaw 2020, s. 420-425.

18 Zob. K. Kutak, op.cit.,, s. 421. Podobnie: T. Czech, Ustawa..., komentarz do art. 27, pkt 31, J. Lic, Odpowiedzialnosc dewelopera
za wady fizyczne z tytutu rekojmi, ,Rejent” 2015, nr 10, s. 66.

9 Dz.U. 2020 poz. 1740 ze zm.

20 podobnie: T. Czech, Ustawa..., komentarz do art. 27, pkt 27-28.

21 Wspomniany autor zaznacza, ze mozna rozwazac: 1) stosowanie rezimu rekojmi umowy o dzieto (art. 637-638 k.c.); 2)
stosowanie rezimu rekojmi za wady rzeczy sprzedanej (art. 556 i n. k.c.); 3) zaleznosc¢ rezimu rekojmi od tresci konkretnej umowy
deweloperskiej. Zob. ibidem, pkt 29. W doktrynie mozna jeszcze spotkaé rozwazania, czy art. 27 ust. 6 u.0.p.n. nie odsyta moze
do przepisow o rekojmi przy umowie o roboty budowlane. Zob. K. Kutak, Rekojmia..., s. 420.

22 Zob. T. Czech, Ustawa..., komentarz do art. 27, pkt 30-31. Zob. tez K. Kutak, op.cit,, s. 419.

2 Na marginesie mozna zaznaczyé, ze w doktrynie zwraca sie uwage, ze przedstawiony problem obecnie ma znaczenie
drugorzedne lub ma charakter jedynie teoretyczny (zob. przyktadowo: K. Kutak, op.cit,, s. 419). Nie mozna zgodzi¢ sie z tym
pogladem, poniewaz stwierdzenie, ze art. 27 ust. 6 u.o.p.n. odsyta do rezimu rekojmi innego niz za wady rzeczy sprzedanej,
wyraznie zezwalatoby na odpowiednie stosowanie art. 556 i n. k.c., co rozwigzywatoby problem przedstawiony ponizej.
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the view that the reference means that the provisions referred to should be applied directly.?
This view is normally supported by authors who argue that Article 27(6) of the Buyers Rights
Protection Act contains a reference to the provisions dealing with the doctrine of statutory
implied product liability [liability for defects in an item of property sold].? If it was assumed
that it is rather a reference to a different doctrine of statutory implied warranty, the conclusion
would be that Article 556 and subsequent provisions of the Civil Code would, to the extent not
provided for in Article 27 of the Buyers Rights Protection Act, have to be applied mutatis
mutandis for the reason that it would be a reference to a provision that itself contains a
reference.?® However, even it is accepted that Article 27(6) is a reference to the provisions on
to implied liability for defects in an item of property sold?’, the conclusion should be — contrary
to the outcome of literal interpretation of the provision — that those provisions should be
applied mutatis mutandis. As the legislative quality of the Buyers Rights Protection Act is
so low,?® the literal wording of the provisions should not be given priority. Direct application of
Article 556 and subsequent provisions of the Civil Code is simply not the right approach for the
complicated legal relationship that is created through the conclusion of a development
agreement.?® It should therefore be argued that Article 27(6) of the Buyers Rights Protection
Act contains a reference to the provisions dealing with the implied liability for defects in an
item of property sold.

3.1.14. Article 27 of the Buyers Rights Protection Act versus Article 568(1) of the Civil Code

This relatively long introduction was necessary to determine whether Article 568 of the
Civil Code should apply to the development agreement at all and, if it should, to what extent.
It follows that it should first be considered whether Article 27 of the Buyers Rights Protection
Act contains provisions that would exclude the applicability of Article 568 of the Civil Code
according to the doctrine of /ex specialis derogat legi general.

Article 27 of the Buyers Rights Protection Act contains provisions regarding the buyer's
acceptance of a residential unit or a house and provides for the buyer's option to raise defects
to be included in an acceptance report. It may seem prima facie that this provision is a /ex
specialis in relation to the provision of Article 568(1) of the Civil Code, thus excluding the
applicability of the latter. However, a close inspection of the two provisions shows that this
statement is not true. If it is assumed that Article 27 of the Buyers Rights Protection Act
excludes the applicability of Article 568(1) of the Civil Code, it should be concluded that the
buyer may raise defects during the acceptance process only or, alternatively, until the

2 Zob. T. Czech, Ustawa..., komentarz do art. 27, pkt 31.

25 Zob. ibidem.

2 Zob. przyktadowo: K. Kutak, op.cit, s. 420.

27 Tak jak zostato to zostato przyjete powyzej.

28 Na nieprecyzyjng redakcje wielu przepiséw zwraca uwage m.in. J. Pisulinski [w:] Prawo rzeczowe. System rawa prywatnego,
red. E. Gniewek, Warszawa 2013, s. 767. Zob. tez: K. Kutak, op. cit,, s. 418; Zob. T. Czech, Umowa deweloperska w systemie
polskiego prawa cywilnego, ,,Temidium” 2013, nr 2, s. 41; R. Strzelczyk, Umowa deweloperska w systemie prawa prywatnego,
Warszawa 2013, s. 129.

2 Podobnie: K. Kutak, op.cit., s. 420. Wskazana niemozliwo$¢ stosowania wprost art. 556 i n. k.c. zostanie jeszcze wykazana
ponizej.
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ownership transfer agreement is entered into. The buyer would not then have 5 years within
which to discover any defects, as is the case with the standard agreement for the sale of real
estate. This interpretation would obviously contradict the purpose of the Buyers Rights
Protection Act, i.e. to protect the rights of buyers rather than to limit their rights.°

It is therefore necessary to consider whether Article 27 of the Buyers Rights Protection
Act modifies the provision of Article 568(1) of the Civil Code and, if yes, what the extent of the
modification is. As no time limit is set for the buyer to discover defects, it follows that the
provisions of Article 568 of the Civil Code should be applied mutatis mutandis, and this means
that a 5-year time limit should apply and that no modification occurs in this regard.?! In other
words, the 5-year time limit is not reduced or extended, at least directly, by the provision of
Article 27 of the Buyers Rights Protection Act. However, the key question that should be asked
for the purposes of this paper is when this time limit begins.

Article 27 of the Buyers Rights Protection Act is clearly not conclusive as regards the
start of the 5-year time limit or as to whether the provision of Article 27 was intended to
determine the start of that time limit. Admittedly, Article 27(1) of the Buyers Rights Protection
Act provides that before the legal title to a residential unit or a single-family house is
transferred to the buyer, the buyer must accept the property. An attempt could therefore be
made to defend the argument that Article 27 of the Buyers Rights Protection Act is intended
to modify the provisions of the Civil Code to the effect that the time limit for the buyer to
discover defects begins upon the buyer's acceptance of the property, as provided for therein,
or at the moment when the buyer proceeds to start the acceptance process.3? However, this
argumentation raises a question. The question follows if only from the simple fact that it is not
expressly stated in Article 27 of the Buyers Rights Protection Act that the time limit specified
in Article 568(1) of the Civil Code begins when the residential unit or single-family house is
accepted by the buyer or, at least, when the buyer proceeds to start the acceptance process.
The provision of Article 27 itself can hardly be relied upon for the answer to the question.
Given the reference contained in Article 27(6) of the Buyers Rights Protection Act and the
foregoing argument that only one doctrine of liability should apply, an attempt can be made
to solve the problem by referring to Article 568(1) of the Civil Code.

Article 568(1) of the Civil Code provides that the time limit for the buyer to discover a
defect in an item of property begins when that item is delivered to the buyer. The delivery of
an item of property is not defined in the Civil Code, although the Supreme Court's judgments
provide some indication as to how such delivery should be understood. The delivery of an item
of property will obviously take place when possession of that item is transferred.>* Possession

30 Zob. Uzasadnienie projektu u.o.p.n., s. 1. Tego rodzaju wnioski odrzucajg tez: A. Burzak, M. Okon, P. Patka, Ochrona praw
nabywcy lokalu mieszkalnego lub domu jednorodzinnego. Komentarz, Warszawa 2012, komentarz do art. 27, pkt 4. Aby tego
rodzaju argumentéw unikng¢, mozna optowac za odrebnych charakterem rezimu z art. 27 u.o.p.n. Teza taka zostata jednak
powyzej odrzucona.

31 Zob. T. Tomczak, op.cit,, s. 105-106.

32 Zob. E. Targonska, op.cit.,, podrozdziat 3.5. Odbicr jako moment rozpoczecia okresu odpowiedzialnosci za wady lokalu.

33 Wyrok SN z dnia 28 lipca 1999 r., II CKN 552/98, LEX: 37931.
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will be transferred when the item is placed in the buyer's hands®*, when actual control of the
item is handed over the buyer®, or when the buyer takes over the item for use by himself.3¢
It is, however, more controversial whether for delivery of an item of property under a contract
of sale will take place it is sufficient for the buyer to be enabled to take control of the item.?”

This indicates how the delivery that is provided for in Article 568(1) of the Civil Code
can be understood. This should be followed by looking at the relationship between such
delivery and the acceptance referred to in Article 27 of the Buyers Rights Protection Act.
However, before these two concepts, which are used in two different statutes, are compared,
it is necessary to consider briefly the relationship between them within the framework of the
Civil Code itself (the contract of sale). One view taken by legal academics/scholars and
commentators is that delivery and acceptance are in fact the same thing and that "each is
targeted at a different actor".3® This, however, can be misleading. The Supreme Court rightly
argues that delivery and acceptance are two different things and that the relationship between
them is such that the obligation to accept an item of property is a correlate of the obligation
to deliver the same item.?® It is not necessary for these two obligations to be fulfilled
simultaneously and it is not necessary for the delivery of an item of property to be followed by
the buyer taking over that item.*

In the case of a contract of sale, it follows that the seller has the obligation to deliver
an item of property and the buyer has the obligation to accept that item. When the item is
accepted by the buyer, the actual control of the item will be deemed to have passed from the
hands of the seller to the hands of the buyer. In other words, if the buyer has accepted the
item, it may be concluded that delivery of the item has taken place, and such delivery will
trigger the start of the time limit set out in Article 568(1) of the Civil Code.*!

It is, however, necessary to consider whether such delivery is the same delivery that is
provided for in Article 27 of the Buyers Rights Protection Act. In other words, the question to
be asked is whether Article 27 of the Buyers Rights Protection Act provides for the transfer of
actual control of a residential unit or a single-family house by the property developer to the
buyer. The answer to this question is not straightforward, because the nature of the concept
of acceptance that this paper deals with is the subject of considerable disagreement in the

34 Wyrok SN z dnia 28 lipca 1999 r., IT CKN 552/98, LEX: 37931. Nie musi w tym przypadku chodzi¢ o wreczenie rzeczy ,z reki do
reki” (traditio corporalis). Jak podkresla to Sad Najwyzszy, sposob dokonania ,wydania” zalezy od okolicznosci i woli stron. Zob.
wyrok SN z dnia 25 wrzesnia 2014 r., II CSK 664/13, LEX: 1544224.

35 Zob. wyrok SN z dnia 25 wrzesnia 2014 r., II CSK 664/13, LEX: 1544224.

36 Por. wyrok SN z dnia 28 lipca 1999 r., II CKN 552/98, LEX: 37931.

37 Por. wyrok SN z dnia 28 lipca 1999 r., IT CKN 552/98, Legalis: 44521 oraz wyrok SN z dnia 23 marca 2004 r., V CK 363/03,
Legalis: 278116 z wyrokiem SN z 26 listopada 2002 r., V CKN 1418/00, Legalis: 57307 oraz wyrokiem SN z 25 wrze$nia 2014 r.,
IT CSK 664/13, Legalis: 1162512,

38 Zob. E. Targonska, op.cit., podrozdziat 3.4a. Zwigzek pomiedzy odbiorem i wydaniem lokalu.

39 Zob. wyrok SN z dnia 28 lipca 1999 r., IT CKN 552/98, LEX: 37931.

40 por, wyrok SN z 28 dnia lipca 1999 r., IT CKN 552/98, LEX: 37931. W orzeczeniu tym, w przytoczonym zdaniu, nie wystepuje
stowo ,zawsze”.

41 Zwykle”, poniewaz w doktrynie i orzecznictwie mozna spotkac tezy, ze nie moze on zacza¢ biec przed przejsciem na kupujgcego
tytutu whasnosci. Wiecej na ten temat ponizej. Natomiast na marginesie warto przytoczy¢ teze Sadu Najwyzszego, ze wydanie
rzeczy, o ktérym mowa w art. 548 k.c., nie musi nastgpi¢ przez jej wreczenie, ,z reki do reki” (traditio corporalis). Sposob
dokonania ,wydania” zalezy od okolicznosci i woli stron. Nalezy jednak pamietac, ze stwierdzenie takie padto na gruncie art. 548
k.c., a nie 568 k.c. Zob. wyrok SN z dnia 25 wrzesnia 2014 r., IT CSK 664/13, LEX: 1544224.
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literature. The question arises whether such acceptance is an act in fact or an act in law and,
if it is the latter, what kind of act of in law it is.*> However, for the purposes of this paper,
priority should be given rather to the question whether such acceptance of a property should
be deemed as delivery of the same property to the buyer within the meaning of Article 568(1)
of the Civil Code. Some authors agree with such an understanding of the problem. In
consequence, the time limit for the buyer to discover defects should begin when such
acceptance takes place.*® Such statements cannot be supported in their entirety. The purpose
of acceptance seen as a correlate of the delivery provided for in Article 568(1) of the Civil Code
is different to the purpose of the acceptance provided for in Article 27 of the Buyers Rights
Protection Act. The purpose of the former is primarily to transfer actual control of an item of
property. The purpose of the other is to enable the buyer to inspect the condition of the
residential unit/single-family house constructed by the property developer and to assess
whether the property has any defects.** In other words, the former type of acceptance should
not automatically be equated with the latter.* It follows that the fact that the acceptance of
an item of property provided for in Article 27 of the Buyers Rights Protection Act has taken
place does not necessarily have to constitute delivery of the same item within the meaning of
Article 568(1) of the Civil Code. However, in practical terms, it may happen that when
acceptance under Article 27 of the Buyers Rights Protection Act takes place, delivery will take
place at the same time.*® This will depend on particular circumstances, such as whether actual
control of the residential unit/single-family house has been transferred to the buyer. With a
view to the future (de /ege ferenda), it could be proposed that lawmakers should modify the
provision of Article 27 of the Buyers Rights Protection Act. More specifically, the word
acceptance might be replaced by a different word or phrase as a way to eliminate the problem
of the relationship between Article 568(1) of the Civil Code and Article 27 of the Buyers Rights
Protection Act. However, for the purposes of this paper, a distinction will be made further in
this paper between (a) legal acceptance, which is a correlate of the delivery provided for in
Article 568(1) of the Civil Code, and (b) technical acceptance, which is provided for in Article 27
of the Buyers Rights Protection Act.

On that basis, it is imprecise to argue that the time limit for the buyer to discover a
defect begins when an "acceptance report" is signed.*” An acceptance report is nothing more
than a formal manifestation of the technical acceptance process.*® As was noted above, the
buyer may take over actual control of the residential unit or single-family house at the time of

42 Obszernie wspomniany problem omawia: K. Ciuckowska-Leszczewicz, Wphyw wad na odbidr przez nabywce przedmiotu umowy
od dewelopera, [W:] Dziatalnos¢ deweloperska w praktyce obrotu gospodarczego, red. M. Krdlikowska- Olczak, A. Bieranowski,
1.J). Ziety, Warszawa 2014, s. 253 i n. oraz E. Targonska, op.cit., podrozdziat 2.1. Pojecie i charakter odbioru w umowie
deweloperskiej.

43 Zob. A. Burzak, M. Okon, P. Patka, op.cit., komentarz do art. 27, pkt 4.

“ Podobnie: K. Ciuckowska-Leszczewicz, op.cit., s. 253 in.

4 Zob. ibidem.

46 Podobnie: ibidem. Zob. tez: R. Strzelczyk, op.cit., Warszawa 2013, s. 410-411.

47 Zob. M. Kos-Ktoboda, Odpowiedzialnosc sprzedawcy za wadly fizyczne nieruchomosci, ,Nieruchomosci i Prawo” 2012, nr 1, s.
12. Autorka ta podkresla, ze wydanie nastepuje ,zwykle” na podstawie podpisanego przez obie strony protokotu.

“8 Por. K. Kutak, op.cit., s. 418.
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its technical acceptance and when the acceptance report is signed. A practical manifestation
of the transfer of such control could be the fact of handing the keys to the property over to
the buyer during that acceptance process.* The signing of the acceptance report may serve
as proof that both the technical acceptance process and the legal acceptance process have
been completed, provided that the buyer has taken over actual control of the property. If the
buyer has signed a report of acceptance without qualification [no defects specified therein],
but the developer has not handed the property keys to the buyer, it can hardly be said that
the legal acceptance of the property has been completed. Consequently, it seems that there
is no reason why the parties should not be free to agree during the technical acceptance
process that the legal acceptance will be completed later.>°

It needs to be noted at this point that in accordance with Article 27(3) of the Buyers
Rights Protection Act, the buyer is entitled to raise defects in the property during the technical
acceptance process and require that they are included in the acceptance report. That provision
is interesting in the sense that the buyer is entitled on the basis of the provision to discover a
defect in the property even before the property is delivered, i.e. before the start of the time
limit set out in Article 568(1) of the Civil Code.>! In other words, the buyer is free to discover
a defect in the property (a residential unit or a single-family house) during the technical
acceptance process, although it may be the case that this process will not be followed by
delivery of the property, for example because material defects in the property have been
discovered> or simply because actual control of the property has not been transferred to the
buyer.> The question may therefore be asked whether it was the lawmakers' intention that
the 5-year time limit for the buyer to discover a defect in a property as set out in Article 568(1)
of the Civil Code should be the moment when the buyer proceeds to begin the technical
acceptance process, whether or not legal acceptance has taken place. However, the answer
to this question should be negative on the basis that if such was the intention of the lawmakers,
the law would not provide appropriate protection to the buyer.>* Admittedly, Article 568(3) of
the Civil Code provides that if the buyer has requested the developer to correct a defect, the
period within which the buyer may withdraw from the agreement or require a reduction in the
price begins when the time limit for the developer to correct the defects has ended and the
defect has not been corrected. It follows, however, that the time limit provided for in that
section is for the buyer to raise a defect, not to discover a defect.> Neither the Buyers Rights
Protection Act nor the Civil Code contains provisions under which the time limit for the buyer
to discover a defect would begin anew (or would be interrupted)®, the start of the time limit

4 E. Targonska, op.cit., podrozdziat 2.1. Pojecie i charakter odbioru w umowie deweloperskiej.

%0 Np. w momencie zawarcia umowy rozporzadzajacej albo zaptaty ostatniej raty.

51 Podobnie: K. Kutak, op.cit., s. 421.

52 Kwestia czy nabywca moze odmoéwic¢ odbioru lokalu, jest sporna w doktrynie. Zob. przyktadowo: E. Targonska, op.cit,
podrozdziat 2.5. Procedura odbioru.

53 Np. nieprzekazanie kluczy.

54 Ktdrego interes wiasnie u.o.p.n. ma chroni¢. Zob. Uzasadnienie projektu u.o.p.n., s. 1.

55 Zob. T. Tomczak, op.cit., s. 105-106.

%6 Tak samo: J. Jezioro [w:] Kodeks cywilny. Komentarz, red. E. Gniewek, P. Machnikowski, Warszawa 2019, s. 1219.
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would be suspended or the running of the time limit would be suspended on the basis that the
buyer has requested the developer to correct a defect.”” It is for this very reason that if the
time limit for the buyer to discover a defect as provided for in Article 568(1) of the Civil Code
was to begin as the moment when the buyer proceeds to begin the acceptance process, the
buyer's interests would not be protected properly, and the Buyers Rights Protection Act is
intended to protect them.® It follows that in order to assess whether the 5-year period for the
buyer to discover a defect in a residential unit or a single-family house, as provided for in
Article 568(1) of the Civil Code, has begun, it is necessary to verify in each case whether the
property has actually been delivered to the buyer. The buyer is free to discover defects in the
property even prior to his acceptance of the property, but this follows from the provision of
Article 27 of the Buyers Rights Protection Act, which a /ex specialis that modifies the general
provisions, not from the fact that the time limit provided for in Article 568(1) of the Civil Code
begins. Defects in the property may, however, affect the determination whether the property
has been delivered.

If the buyer raises defects which prevent him from taking over actual control of the
residential unit/single-family house*, then even if the buyer has already received the keys to
the property and has signed the acceptance report, the legal acceptance of the property cannot
be regarded to have been completed.®®

3.1.1,5. Partial legal acceptance

Another interesting question that may be considered is whether partial legal
acceptanceis available. It needs to be remembered that buyers often want to take possession
of their properties as soon as possible. As a result, a buyer may want to accept his residential
unit or single-family house partially (partial acceptance), even if the buyer has raised certain
small defects regarding, for example, one room only. The buyer will then be able to begin
the finishing work in the property or to move in sooner, and this will allow him to save the
money he would otherwise have to spend on rent payments.®! If, in such cases, the buyer is
given the keys to the property and takes over actual control of it even if only one part of the
property, the argument that at least partial acceptance has not been completed cannot
reasonably be defended. Although this may be questionable, the law does not seem to forbid

57 Jedynie na marginesie mozna zwrdci¢ uwage na nieobowigzujgcg juz ustawe z dnia 27 lipca 2002 r. o szczegdlnych warunkach
sprzedazy konsumenckiej oraz o zmianie Kodeksu cywilnego (Dz.U. 141 poz. 1176 z p6zn. zm.; dalej jako: u.s.w.s.k). Zgodnie z
art. 10 wspomnianej regulacji termin na stwierdzenie wady biegt na nowo w razie wymiany towaru (art. 10 ust. 1 u.s.w.s.k.), a
zawiadomienie sprzedawcy o niezgodnosci towaru konsumpcyjnego z umowg przerywato bieg przedawnienia (art. 10 ust. 3
u.s.w.s.k.). Przedawnienie nie biegto tez w czasie wykonywania naprawy lub wymiany oraz prowadzenia przez strony, nie dtuzej
jednak niz przez trzy miesigce, rokowan w celu ugodowego zatatwienia sprawy (art. 10 ust. 3 u.s.w.s.k.). Ustawa ta nie miata
jednak zastosowania do sprzedazy nieruchomosci. Odnosnie do wstrzymania i zawieszenia terminéw zwigzanych z rekojmig zob.
przyktadowo: M. Kos-Ktoboda, op.cit., s. 64-68.

8 Zob. Uzasadnienie..., op.cit., s. 1. Cho¢ w doktrynie mozna spotkac¢ gtosy, ze w odniesieniu do terminu na stwierdzenie wady
fizycznej powinno stosowac na zasadzie analogii przepisy dotyczace zawieszenia i przerwania biegu terminéw przedawnienia. Zob.
J. Jezioro, op.cit., s. 1219.

%9 Np. ze wzgledu na zajmowanie lokalu przez ekipe budowlang dewelopera w celu usuniecia zgtoszonych wad.

60 Oczywiscie w takim przypadku nabywca powinien odmowic odbioru lokalu. Nie mozna jednak wykluczy¢ w praktyce sytuacji, w
ktérych deweloper bedzie, przyktadowo, przekazywat nabywcy klucze do mieszkania i na tej podstawie, powotujac sie na
stosunkowo liczng literature, twierdzit, ze do odbioru doszto.

61 Podobnie, cho¢ bez wyrdznienia odbioru ,,czesciowego”: T. Czech, Ustawa..., komentarz do art. 27, pkt 25.
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the taking over of actual control of at least a part of a residential unit or a single-family
house.®? The argument that in such cases it is a prerequisite that all actual defects raised by
the buyer be corrected by the developer for delivery or legal acceptance to take place and
for the time limit for discovering defects to begin is not supported by law. As was noted
above, neither the Buyers Rights Protection Act nor the Civil Code contains provisions under
which the time limit for the buyer to discover a defect would be interrupted or the start of
the time limit would be suspended or the running of the time limit would be suspended.®?
That argument would have to be based on the assumption that partial acceptance of a
residential unit or a single-family house is not permitted, but this assumption is false. It needs
to be remembered that the transfer of actual control of even only one part of a residential
unit or a single-family house means that the buyer will be able to cause defects in the
property himself. It seems that there is no reason why the time limit for discovering defects
should begin anew in respect of those parts of the property which are delivered later.%

3.1.1.6. Acceptance and raising defects during the acceptance process

The above is connected with another issue. It may very often be the case that legal
acceptance will take place®, but defects are raised and included in the acceptance report,
which defects should be corrected by the property developer.5®

The question may be asked whether it was the lawmakers' intention that no technical
acceptance or legal acceptance take place before all defects are corrected. Nowadays,
however, it is possible in practical terms that the buyer will take over actual control of the
residential unit/single-family house®” and will only make a gentlemen's agreement with the
property developer that a person or persons appointed by the developer will be allowed
access to the property to correct any defects. If any defects are raised and included in the
acceptance report, the property developer will, according to Article 27(5) of the Buyers Rights
Protection Act, have 30 days of the date of signing the acceptance report to correct all
accepted defects or, subject to certain conditions, should correct such defects within a

62 Jak zwraca uwage J. Gotaczynski: ,przedmiotem posiadania mogg by¢ (...) czesci sktadowe rzeczy, o ile jest faktyczna mozliwosé
zapewnienia posiadaczowi wiadztwa”. Zob. J. Gotaczynski [w:] Kodeks cywilny. Komentarz, red. E. Gniewek, P. Machnikowski,
Warszawa 2019, s. 617. Takie stwierdzenie zdaje sie sugerowac, ze przedmiotem posiadania nie zawsze musi by¢ rzecz. Teza
taka natomiast jest kontrowersyjna ze wzgledu na fakt, ze art. 336 k.c. stanowi o posiadaniu ,rzeczy” i mozna spotkac orzeczenia
Sadu Najwyzszego, ktore stanowig, ze czesci sktadowych rzeczy posiada¢ nie mozna. Zob. wyrok SN z dnia 6 czerwca 1973 r., I
CR 413/73, LEX: 7265. Wyrok ten zapadt w kontekscie posiadania lokalu niebedgcego nieruchomoscig lokalowa i mozliwosci jego
zasiedzenia.

83 Cho¢, jak zostato to juz zaznaczone, w doktrynie mozna spotkac gtosy, ze w odniesieniu do terminu na stwierdzenie wady
fizycznej powinno stosowac na zasadzie analogii przepisy dotyczace zawieszenia i przerwania biegu terminéw przedawnienia. Zob.
J. Jezioro, op.cit., s. 1219.

5 W doktrynie mozna spotka¢ stanowiska, ze termin na zgtoszenie wad jest liczony odrebnie w odniesieniu do kazdej ze
stwierdzonych wad. Zob. A. Koziot [w:] Kodeks cywilny. Komentarz. Tom 1V. Zobowigzania. Czesc szczegdina (art. 535-764(9),
red. M. Fras, M. Habdas, Warszawa 2018, komentarz do art. 568, pkt 3. W niniejszym artykule mowa jest o terminie na
stwierdzenie wady, jednak nie wydaje sie, aby przedstawionego pogladu nie mozna byto przenie$¢ na grunt omawianego terminu.
65 Skomplikowanym i zastugujgcym na odrebny artykut zagadnieniem jest kwestia, czy nabywca moze odmoéwic¢ odbioru
technicznego lub prawnego, a jezeli tak, to w jakich przypadkach. Problem ten stosunkowo szeroko omawia m.in. K. Ciu¢ckowska-
Leszczewicz, op. cit, § 4. Wady przedmiotu umowy ujawnione w trakcie odbioru.

8 Art. 27 u.0.p.n. w ten sposob modyfikuje generalne zasady rekojmi, ze na tym etapie zezwala on nabywcy jedynie na zgtaszanie
roszczenia o naprawienie lokalu/domu jednorodzinnego. Tak samo: K. Kutak, op. cit., s. 421.

%7 Tj. dojdzie do odbioru prawnego.
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different specified period. In these cases, the question is whether the time limit for
discovering defects should begin as soon as legal acceptance is completed or only when the
defects are corrected.®® Given the fact that there is no law under which the time limit for
discovering defects might be interrupted or suspended or the start of the time limit might be
suspended, the conclusion should be under such circumstances that time limit for discovering
defects began at the time of legal acceptance. As a consequence, the buyer is not protected
sufficiently and, therefore, perhaps the law should be amended to address this issue. In
particular, it may be argued that statutory provisions should be made that would allow the
time limit for discovering defects to be at least suspended for the time taken to correct them.
With the law as it stands today, it should be argued, as proposed by Julian Jezioro, that the
provisions on the suspension and interruption of the prescription periods should be applied
by analogy to the time limit for discovering physical defects.®®

3.1.1.7. Buyer's right to accept the delivery of an item of property versus the start of the time limit
for discovering defects

As was noted above, with regard to the contract of sale, the Polish Supreme Court's
judgments have led to a dispute over whether delivery of an item of property sold should be
interpreted only as actual receipt of that item”® or whether for an item of property to be
deemed delivered it is sufficient to enable the buyer to accept delivery of the item he has
bought.”* As was noted above, Article 568(1) of the Civil Code provides for legal acceptance
and Article 27 of the Buyers Rights Protection Act provides for technical acceptance. However,
the context of the Buyers Rights Protection Act and the wording of Article 27 of the Buyers
Rights Protection Act seem to provide a clear indication that — in the case of umowa
deweloperska [development agreement], it would be insufficient only to enable the buyer to
accept delivery of the residential unit/single-family house. It is because actual control of the
property must pass to the buyer.

3.1.1.8. Delivery of a property versus conclusion of the ownership transfer agreement

At the end of this part, it is worth looking at another interesting point. Legal
acceptance, i.e. the transfer of actual control of a property, takes place or may take place
before the ownership transfer agreement [Polish: umowa rozporzadzajaca) is entered into.”?
The legal title to the property will not pass to the buyer before such an agreement is
concluded. In other words, when the legal acceptance process is complete, the buyer will

% Cho¢ w doktrynie mozna spotkac gtosy, ze w odniesieniu do terminu na stwierdzenie wady fizycznej powinno stosowaé na
zasadzie analogii przepisy dotyczace zawieszenia i przerwania biegu termindw przedawnienia. Zob. J. Jezioro, op. cit., s. 1219.
Ewentualnie od uptywu wyzej wspomnianych termindw.

69 Zob. 1. Jezioro, op.cit,, s. 1219. Nalezy podkresli¢, ze autor postulat taki zgtasza na gruncie umowy sprzedazy, a nie w kontekscie
umowy deweloperskiej.

70 Zob. wyrok SN z 26 listopada 2002 r., V CKN 1418/00, Legalis: 57307; wyrok SN z 25 wrzesnia 2014 r., II CSK 664/13, Legalis:
1162512.

71 Zob. wyrok SN z 28 lipca 1999 r., IT CKN 552/98, Legalis: 44521 oraz wyrok SN z 23 marca 2004, V CK 363/03, Legalis: 278116.
72 Zob. T. Czech, Ustawa..., komentarz do art. 27, pkt 25. A. Burzak, M. Okon, P. Patka, op.cit., komentarz do art. 27, pkt 4.
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possess the residential unit/single-family house”3, but he will not be the legal owner of the
property.”* This raises the question whether the argument that time limit for discovering
defects in a residential unit/single-family house begins as soon as the legal acceptance of the
property takes place can be defended. Can it be defended that the time limit may begin
before the legal title to the property is transferred to the buyer? In other words, the question
is whether the time limit should not begin until the legal title to the property is transferred or
whether it should be interrupted when the legal title is transferred and then begin anew.
These views could potentially be supported by the argument that delivery will not take place
unless the buyer has taken over the item of property for use by himself’>, and no legal title
on the side of the buyer may prevent the buyer's use of the property. Alternatively, the
Supreme Court's judgment of 25 April 20147® may be relied on. According to the Court, the
time limit under Article 568(1) of the Civil Code within which the buyer may claim his rights
(starting on the date of delivery of the item sold to the buyer) must not begin before a
contract of sale is entered into.”” Such views with regard to the contract of sale and based
on statutory provisions which are no longer effective can be found in the literature.”® In the
case of a non-standard contract of sale, the legal title to the item sold will pass to the buyer
at the time when the contract is entered into (for generic items of property) or when the item
is delivered (for specific items of property).”® Therefore, it is hardly ever the case that the
buyer takes possession of an item of property before he acquires the legal title to the item.
However, it needs to be remembered that it is only a non-standard situation. There is no
reason why the parties to a contract should not be free to agree that the legal title to the
item sold will pass to the buyer at a later date®’, and such an agreement will not disqualify
the contract as a contract of sale.?! Nothing in Article 568 of the Civil Code makes the start
of the time limit for discovering defects conditional upon the passing of the legal title to the
buyer; the only prerequisite is delivery of the item sold.®? Furthermore, the Buyers Rights
Protection Act contains no specific provision intended to modify the provision of Article 568

73 Autor zaktada, ze posiada¢ mozna nie tylko rzecz, ale tez przedmioty niebedgce rzeczami, co sugeruje chocby art. 3431 k.c. i o
czym byfa juz mowa szerzej powyzej.

74 Lub wiascicielem gruntu, na ktorym dany dom jednorodzinny jest posadowiony, o czym wiecej ponizej.

75 Tak w wyroku SN z 28 lipca 1999 r., IT CKN 552/98, LEX: 37931.

76 T CSK 415/13, LEX: 1504834.

77 Dalej w tym orzeczeniu mozemy przeczytac, ze jezeli sprzedaz dotyczyta rzeczy znajdujgcej sie — na podstawie innej umowy —
w posiadaniu kupujacego, termin ten rozpoczyna bieg z chwilg zawarcia umowy sprzedazy. Wyrok SN z 25 kwietnia 2014 r., II
CSK 415/13, LEX: 1504834.

78 ,Gdy wydanie rzeczy nastepuje w celu wykonania przysztej umowy sprzedazy, wowczas trzeba uznaé, ze odpowiedzialnos¢
sprzedawcy z tytutu rekojmi moze powstac nie wczesniej niz z dniem zawarcia definitywnej umowy sprzedazy”. Zob. 1.]. Ziety, B.
Pawlak, Odpowiedzialnosc sprzedawcy z tytutu rekojmi za wadly fizyczne budynku, ,Panstwo i Prawo” 2013, nr 2, s. 69.

79 Zob. art. 155 k.c. oraz A. Burzak, M. Okon, P. Patka, op.cit.,, komentarz do art. 27, pkt 4.

80 Zob. art. 155 § 1 k.c. /n fine.

81 Taka umowa sprzedazy bedzie mogta czesto by¢ zakwalifikowana jako szczegolny rodzaj sprzedazy, tj. sprzedaz z zastrzezeniem
wiasnosci rzeczy sprzedanej (art. 589-591 k.c.). Zob. przyktadowo wyrok SN z dnia 25 wrze$nia 2014 r., II CSK 664/13, LEX:
1544224, w ktorym to wyroku mozna przeczytac, ze niebezpieczenstwo padniecia konia, jezeli strony nie postanowity inaczej,
przechodzi na kupujacego z chwilg jego wydania, niezaleznie od tego, czy kupujacy uzyskat wkasnos¢. Wyrok ten zapadt na kanwie
art. 548 § 1 k.c., a nie 568 § 1 k.c. Podobnie w wyroku SN z 28 lipca 1999 r., II CKN 552/98: ,Przejscie ryzyka zwigzanego z
niebezpieczenstwem przypadkowej utraty lub uszkodzenia rzeczy jest zwigzane z chwilg wydania rzeczy sprzedanej bez wzgledu
na to, czy whasnos¢ rzeczy przechodzi na kupujacego takze z tg chwilg, czy tez wczesniej lub pdzniej. Dowodzi tego brak
jakiegokolwiek nawigzania w tresci art. 548 k.c. do kwestii réznych momentdw przejscia wtasnosci przewidzianych w art. 155
k.c.”.

82 podobnie: A. Burzak, M. Okon, P. Patka, op.cit,, komentarz do art. 27, pkt 4.
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of the Civil Code. Although that argument may be questionable, it follows that the fact that
the buyer has no legal title to an item does not mean that the time limit for discovering
defects, as provided for in Article 568(1) of the Civil Code, does not begin or may not begin.
It would be wrong to argue that the delivery of an item of property may only take place when
the buyer has acquired the legal title to the item, not only actual possession of the item.%3 It
may, of course, be considered whether the provisions of the Buyers Rights Protection Act
should be amended by providing expressly that the time limit for discovering defects set out
in Article 568(1) of the Civil Code will not begin before the ownership transfer agreement is
concluded and that Article 27 of the Buyers Rights Protection Act is a /ex specialis which
allows for defects to be discovered before the conclusion of the agreement, but which does
not define the start of the time limit provided for in Article 568(1) of the Civil Code.
Alternatively, perhaps the law should be amended to provide that this time limit will be
interrupted at the time when the ownership transfer agreement is concluded.

3.1.2. Residential unit or a single-family house: legal defects

It is, however, important and should be made clear that the above considerations
cover only physical defects in a residential unit or a single-family house. The Buyers Rights
Protection Act contains no provisions regarding legal defects and therefore the provisions of
the Civil Code dealing with such defects should be applied according to the reference
contained in Article 27(6) of the Buyers Rights Protection Act. Article 576 of the Civil Code
provides that the rights resulting from the seller's statutory implied liability for legal defects
in an item sold may be exercised by the application of the provisions of Articles 568(2)-(5) of
the Civil Code, except that the time limit provided for in Article 568(2) of the Civil Code begins
on the date when the buyer became aware of a defect in that item and, if the buyer became
so aware only as a result of a third party's legal action, on the date when the court's order in
the dispute with that third party.®* Article 576 of the Civil Code, which deals with legal defects,
contains no reference to Article 568(1) of the Civil Code, which provision makes the start of
the time limit for discovering defects in an item conditional upon delivery of that item.
Article 568(1) of the Civil Code does not apply to legal defects®®, which means that no time
limit for discovering legal defects applies and the only limitation for the buyer is that there
are time limits for raising such defects.?® As a consequence, "the liability of the seller for legal
defects in an item sold extends over a period of time significantly longer than that for his

8 Por. wyrok SN z dnia 28 lipca 1999 r., IT CKN 552/98, LEX: 37931.

84 Uzasadnienie, dlaczego poczatek biegu terminu na stwierdzenie wady prawnej jest ustalony inaczej niz w przypadku wady
fizycznej, mozna znalez¢ przyktadowo w: B. Wiezowska-Czepiel, Terminy dla realizacji uprawnieri z tytutu rekojmi za wady prawne
rzeczy sprzedanej — zmiany w wyniku nowelizacji dokonanej ustawa o prawach konsumenta, ,Studia prawnicze. Rozprawy i
Materiaty” 2015, nr 1, s. 59.

85 Tak samo: D. Bierecki [w:] Kodeks cywilny. Komentarz, red. ]. Ciszewski, P. Nazurek, Warszawa 2019, komentarz do art. 576
pkt 2.

8 podobnie: R. Trzaskowski [w:] Kodeks cywilny. Komentarz. Tom IV. Zobowigzania Czes¢ szczegdtowa, red. 1. Gudowski,
Warszawa 2017, komentarz do art. 576.
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liability for physical defects".’

This paper focuses on the time limit for discovering defects, not raising defects.
However, it seems reasonable to comment briefly on legal defects at this point. Firstly, in
practical terms, it is rather unlikely for the buyer to review the legal status of the property
during the technical acceptance process or for the property developer to inform the buyer of
that status at that time. Therefore, the argument that the time limit for discovering legal
defects begins at the same time when the time limit for discovering legal defects cannot be
accepted. In other words, technical acceptance and legal acceptance are irrelevant when
considering the start of the time limit for discovering legal defects. Although the technical
acceptance process should specifically deal with physical defects, as Krzysztof Kutak rightly
emphasises, it is not forbidden for the buyer to raise legal defects and request them to be
included in the acceptance report.%®

Secondly, it seems that the Polish Supreme Court's judgment of 26 September 2000%°
should not apply to umowa deweloperska [development agreement]. That case was about a
contract for the sale of real estate and the Court stressed that the statutory implied warranty
[Polish: rekojmia] may only apply if the contract of sale was validly entered into. However,
for the sake of consistency, if it is accepted that a development agreement is a separate type
of nominate contract and that the provisions on the statutory implied warranty in contracts
of sale should be applied mutatis mutandis to that contract, the development agreement may
create rights under the statutory implied warranty in respect of legal defects. It needs to be
remembered that — from this perspective — the ownership transfer agreement is only part of
the performance of the development agreement.®® Furthermore, there should be no reason
why the buyer should be prevented from raising a legal defect in a property before entering
into the ownership transfer agreement regarding that property. Article 576 of the Civil Code,
if applied mutatis mutandis, clearly makes the start of the time limit for raising a defect
conditional upon the buyer becoming aware of the defect.**

3.2. Land (other common areas of a property)

The discussion in this paper would not be complete without considering the start of
the time limit for discovering defects in other common areas of a "property" or, to put in
simply, in land.®> Land may be owned, co-owned or held in perpetual usufruct/perpetual
shared usufruct by the buyer. It seems that the legal title to land should not be a factor in
an analysis regarding the start of the time limit for discovering a defect in the land.

As in the case of buildings, the Buyers Rights Protection Act contains no specific

87 Zob. E. Habryn-Chojnacka [w:] Kodeks cywilny. Tom II. Komentarz do art. 353-626, red. M. Gutowski, Warszawa 2019,
komentarz do art. 576 pkt 1.

8 Zob. K. Kutak, op. cit,, s. 420.

8 TIT CKN 288/00, LEX: 51883.

% O jednym stosunku prawnym o ztozonej wewnetrznie strukturze w przypadku umowy deweloperskiej pisze réwniez: K. Kutak,
op.cit., s. 425.

1 Por. K. Kutak, op.cit., s. 420.

92 Kwestia budynku zostata juz przeanalizowana w T. Tomczak, op. cit.
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provisions dealing with the liability of property developers for defects in land.®® It should
therefore be argued that the provisions of Article 568(1) of the Civil Code will apply by
analogy to the start of the time limit for discovering a defect.

If the building is a single-family house, the delivery of land should not usually be a
matter of considerable contention. When the delivery of a single-family house is accepted,
the land on which the house stands will be delivered as well, i.e. actual control of the land
will be transferred to the buyer. However, it may be the case in practical situations that a
single-family house has been delivered, but some of the land has not.** After all, the property
developer may continue some work on the land (such as building a swimming pool or a
playground). In this regard, however, considerations in the literature®® indicate that all of the
land may be delivered only after all the scheduled work on the land has been completed.

However, if the property is a residential unit, legal acceptance of the land (i.e.
common areas other than the building) creates the same problems that are involved in legal
acceptance of the common areas of the building.® It is, therefore, unnecessary to repeat the
extensive discussion in the literature.’” There is, however, a particular difference that
deserves a broader discussion. It is more likely in the case of land that there will be two
different start dates of the time limit for discovering a defects.”® When a residential unit and
the building is ready to be delivered to the buyer, the developer may still be doing some work
on the common areas of the property, namely the land.*® This likelihood is higher on the
basis that it is not a requirement under the Buyers Rights Protection Act in respect of land
(common areas other than the building) that before the land is accepted, notice be given of
the completion of the works or an occupancy permit be obtained.?® However, the principle
should be the same. The time limit for discovering defects in land (common areas other than
the building) should begin upon delivery of the land, i.e. when actual control of the land is
transferred to the buyer, and no such transfer may be made before the developer completes
all the scheduled works on the land. Naturally, in such a case, the developer may try and
include the land in the acceptance report, but the very signing of this document should not
trigger the time limit for discovering defects in the land if the land has not been delivered.

In summary, as there are no specific provisions in the case of land (common areas

% Zob. T. Tomczak, op.cit,, s. 107 i przywotywana tam literatura.

% Powyzsze jest pewnym uproszczeniem, poniewaz u.o.p.n. powinno stosowac sie takze do przypadkéw przeniesienia na nabywce
utamkowej czesci wiasnosci nieruchomosci wraz z prawem do wytgcznego korzystania z czesci nieruchomosci stuzacej
zaspokajaniu potrzeb mieszkaniowych. Tym samym, w przypadku doméw blizniaczych czy szeregowych zaznaczony problem moze
nabiera¢ na znaczeniu. Opisany przypadek zobowigzania dewelopera, o ktérym nie stanowi wyraznie art. 1 u.o.p.n., nie jest
jednak omawiany w ramach niniejszego artykutu. Zob. J. Pisulinski, op.cit,, s. 768-770.

% T. Tomczak, op.cit,, s. 111.

% Szeroko na ten temat: T. Tomczak, op. cit,, s. 106-112.

7 Ibidem.

% Tj. inng date poczatkowag w przypadku lokalu mieszkalnego i inng w przypadku gruntu (innych niz budynek czesci wspdlnych
nieruchomosci).

% Prace te mogg tez dotyczy¢ samego budynku, w ktorym znajduje sie lokal mieszkalny, jednak zagadnienie poczatku biegu
terminu na stwierdzenie wady w odniesieniu do budynku posadowionego na przekazywanym gruncie zostaty wyfaczone z zakresu
niniejszego artykutu.

100 Jedynie przyktadowo mozna wskaza¢ na sytuacje, w ktdrej deweloper na gruncie wspolnym zobowigzat sie wybudowac basen
stuzacy do wspdlnego uzytku lokatordw.
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other than the building), the principle that applies to buildings should apply to land.}°* The
time limit for discovering physical defects in land should begin upon the delivery of the land,
and the time limit for discovering legal defects in land should begin in accordance with
Article 576 of the Civil Code.

4. Semi-mandatory nature of the provisions of Article 27 of the Buyers
Rights Protection Act and 568(1) of the Civil Code

According to Article 28 of the Buyers Rights Protection Act, if a provision of a
development agreement is less favourable to the buyer than a statutory provision regarding
the same matter, the statutory provision prevails. Although the location of this provision in
that statute may raise some questions, legal academics, scholars and commentators and the
courts are in agreement as to the semi-mandatory nature of the provisions of the Buyers
Rights Protection Act.!%? As a consequence, those provisions of a development agreement
which deal with the start of the time limit for discovering defects in a residential unit or a
single-family house and which are less favourable than the provision of Article 27 of the
Buyers Rights Protection Act will be void. However, Article 27 of the Buyers Rights Protection
Act makes no reference, at least not directly, to legal acceptance or to acceptance of a
building or land (common areas other than the building). As Barttomiej Gliniecki rightly
stresses, the provisions of the Buyers Rights Protection Act, at least if they are interpreted
literally, do not set a minimum standard of protection of the buyer's rights in respect of
buildings and other common areas. !

The question may therefore be asked whether the developer and the buyer are free
to include, in the development agreement, provisions regarding the start of the time limit for
discovering defects which are less favourable to the buyer. For example, the parties may
agree that the residential unit, the building and the land will be delivered to the buyer upon
the signing of a report for technical acceptance of the residential unit, whether or not the
delivery actually takes place. It seems that even without considering whether the applicability
of Article 27 of the Buyers Rights Protection Act should be extended, such provisions should
be regarded as ineffective anyway. Firstly, if it is accepted that the liability of the property
developer for defects in a residential unit, the building itself or the land should be governed
mutatis mutandis by the provisions of the Civil Code that deal with the seller's liability for
defects in an item sold, then provision of Article 558 of the Civil Code should also apply. This
provision prohibits any limitation of such liability towards consumers.% The buyer will usually
be a consumer. An attempt to agree that the 5-year time limit for discovering a defect should

101 Szerzej zob. T. Tomczak, op.cit,, s. 106-112.

102 7ob. przyktadowo: T. Czech, Ustawa..., komentarz do art. 27, pkt 3 lub Wyrok Sadu Apelacyjnego w Warszawie z dnia 16 lipca
2013 r., VI ACa 1568/12, Legalis: 749029.

103 prawidtowo Barttomiej Gliniecki podkresla, ze przynajmniej w jej literalnym brzmieniu, przepisy u.o.p.n. nie wyznaczajq
minimalnego standardu ochrony w odniesieniu do budynku czy gruntu (innych czesci wspdlnych nieruchomosci). Zob. B. Gliniecki,
Ustawa deweloperska. Komentarz do ustawy o ochronie praw nabywcy lokalu mieszkalnego lub domu jednorodzinnego, Warszawa
2012, komentarz do art. 27 u.o.p.n. pkt 2.

104 Chyba Ze przepis szczegdlny dopuszcza takie ograniczenie. Zob. art. 558 § 1 in fine.
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begin before delivery should be regarded as a limitation of such liability. Secondly, even if
the above argument is not accepted'®, a provision intended to cause the 5-year time limit
for discovering a defect, as set out in Article 568(1) of the Civil Code, to begin before delivery
should be regarded as a prohibited contractual provision under Article 385'(1) of the Civil
Code.1% A provision in an agreement whereby the time limit for discovering defects starts
before delivery should be considered to be against the rules of decency and as a material
breach of the buyer's interest. 1%’

Finally, it needs to be stressed that the parties to a development agreement are not
free to exclude the applicability of Article 27 of the Buyers Rights Protection Act or
Article 568(1) of the Civil Code, but they are free to agree in the ownership transfer
agreement that, for example, the time limit for discovering defects will begin anew (will be
interrupted) upon the conclusion of the latter agreement.®

5. Summary

It should follow from the discussion in this paper that legislative changes are needed
to ensure that the start of the time limit for discovering defects as a legal issue is provided
for in the law clearly.

The number of points that raise questions is so large that it is possible to propose
only some potential directions for new regulations. Firstly, the law draw a clear line between
the acceptance provided for in Article 27 of the Buyers Rights Protection Act and the
acceptance that is a correlate of delivery within the meaning of Article 568(1) of the Civil
Code. Alternatively, the law should provide clearly that when acceptance of a property under
Article 27 of the Buyers Rights Protection Act takes place, the delivery of that same property
takes place simultaneously. Secondly, the proposal that comprehensive statutory provisions
are needed to cover the delivery of buildings and other common areas should be supported.1?®
A relatively straightforward solution would be to provide in the law that — in the case of
development agreements — the 5-year time limit for discovering defects will be interrupted!*®
when the ownership transfer agreement is concluded, except that the property must be
delivered before such an agreement is concluded. Such a provision would encourage the
property developer to deliver the property to the buyer and to conclude the ownership

105 T tylko w takim przypadku, gdyby zaakceptowac teze, ze nie moze dojs¢ do stwierdzenia przez Sad abuzywnosci klauzuli, ktdra
jest sprzeczna z bezwzglednie obowigzujgcym przepisem prawa. Zob. przyktadowo wyrok Sadu Apelacyjnego w Warszawie z dnia
16 lipca 2013 r., VI ACa 1568/12, Legalis: 749029.

106 Zaktadajac, ze nabywca jest konsument albo podmiot, o ktdrym stanowi art. 3852 k.c.

107 Odnosnie niedozwolonych klauzul umownych, ktére moga wystapi¢c w umowach deweloperskich zob. przyktadowo: Urzad
Ochrony Konkurencji i Konsumentdw, Raport Konsument na rynku deweloperskim, Warszawa 2014 oraz M. Hejbudzki, Wybrane
klauzule niedozwolone w umowach deweloperskich [w:] Dziatalnos¢ deweloperska w praktyce obrotu gospodarczego, red. M.
Krdlikowska-Olczak, A. Bieranowski, J.J. Ziety, Warszawa 2014.

198 pod warunkiem oczywiscie, ze do wydania lokalu wczesniej doszto. Zob. tez: wyrok SN z dnia 5 sierpnia 2005 r., IT CK 28/05,
LEX: 159121, w ktdrym to orzeczeniu mozemy przeczytad, ze przewidziany w art. 568 k.c. termin wygasniecia uprawnien z tytutu
rekojmi moze by¢ przedtuzony umowg stron.

109 Tak w odniesieniu do budynku T. Tomczak, op.cit, s. 112. Autor ten wskazuje jako mozliwg droge regulacji, np. dodatkowy
odbior koncowy czesci wspdlnych i wskazanie owego odbioru jako terminu poczatkowego dla biegu terminu na stwierdzenie wad
czesci wspolnych.

110 Tj, zaczyna biec na nowo.
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transfer agreement, both as soon as possible, which should be of benefit to the buyer.
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