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When courts decide cases where the parties are governed by canon law, it is necessary to take
into account their specific situation, namely being subject to two legal orders at the same time.
Regardless of how the relationship between civil law and canon law is defined, the fact of being
subject also to canon law must be accounted for. The legal situation of such an entity is
determined by two legal orders simultaneously. Answering the question whether internal norms
applicable within the organisational structure of the Catholic Church have an impact on the validity
of legal transactions connected with the management of church property is of primary importance
for resolving this matter. A similar problem has already been considered by the Supreme Court
and the Supreme Administrative Court. The purpose of this article is to put the positions presented
in this respect in order.

Keywords: canon law, parish, principles of representation of ecclesiastical legal persons, the
office of notary

! Zastepca dyrektora Departamentu Prawa Europejskiego, zastepca redaktora naczelnego Kwartalnika ,Nieruchomosci@”
i ,Probacja”, absolwent Wydziatu Prawa i Administracji Uniwersytetu Jagiellorskiego, absolwent programu ARGO Top Public
Executive organizowanego przez IESE Business School. ORCID: 0000-0001-6476-8121.

2 Referendarz sadowy w Sadzie Rejonowym w Opocznie, Wydziat Ksigg Wieczystych, cztonek Kolegium Redakcyjnego Kwartalnika
,Nieruchomosci@” i cztonek Kolegium Doradczego Redakcji Kwartalnika ,Probacja”.



356 Witold Ciesla, Adam Pawlyta

Introduction

When courts decide cases where the parties are governed by canon law, it is
necessary to take into account their specific situation, namely being subject to two
legal orders at the same time. Regardless of how the relationship between civil law
and canon law is defined, the fact of being subject also to canon law must be
accounted for. The legal situation of such an entity is determined by two legal orders
simultaneously. Answering the question whether internal norms applicable within the
organisational structure of the Catholic Church have an impact on the validity of
legal transactions connected with the management of church property, with
particular emphasis on real estate transactions, is of primary importance for
resolving this matter. A similar problem has already been considered by the
Supreme Court and the Supreme Administrative Court. The purpose of this article is
to put the positions presented in this respect in order.

2. Organisation and functioning of ecclesiastical legal persons in
connection with the principle of Church autonomy

Article 2 of the Act on relations between the State and the Catholic Church in
the Republic of Poland of 17 May 1989 (ARSC)? stipulates that the Church is
governed by its own law in internal matters, freely exercising spiritual authority and
jurisdiction* and handling its internal matters.® It is also understood that “internal
matters” should mean purely religious matters as well as issues related to the
management and administration of internal church property,® but also organisational
and local governance matters, which extends to the internal organisation, hierarchy,
competence and relations between units, bodies and other entities making up the
structure of a church or religious denomination as well as election to and holding of
offices (functions) dealing with worship, teaching or management, or issues related

3T.j. z dnia 28 czerwca 2019 r. (Dz. U. 2019 poz. 1347), dalej jako: u.s.k.

4 Niezalezno$¢ te zauwazono réwniez w sadownictwie, bowiem Sad Apelacyjny w Warszawie w wyroku z dnia 13 sierpnia 2003 r.,
sygn. VI ACa 81/03, Legalis nr 66442 przyjat, ze ,odmowa przyjecia do spotecznosci danego wyznania, podobnie jak wykluczenie,
nie podlegajg kontroli sadu powszechnego”, gdyz nie stanowi deliktu w rozumieniu prawa cywilnego.

5 W orzecznictwie podnosi sie, ze mowa jest tutaj wytacznie o wiasnej jurysdykcji sadowej Kosciota katolickiego. Brak jest natomiast
podstaw do powolywania sie na istnienie immunitetu jurysdykcyjnego w zakresie spraw cywilnych Kosciota katolickiego na
ptaszczyznie prawa publicznego, ktéra tym bardziej nie wynika z innych uméw miedzynarodowych wiazacych Rzeczpospolita Polske
(arg. z art. 2 u.s.k. w zw. z art. 5 Konkordatu); zob. wyrok Sadu Rejonowego w Jeleniej Gorze z dnia 23 listopada 2012 r., sygn. I C
1469/12, Legalis nr 2151052.

6 Wyrok Naczelnego Sadu Administracyjnego z dnia 18 pazdziernika 2013 r., sygn. I OSK 1487/12, Legalis nr 743772; wyrok
Naczelnego Sadu Administracyjnego z dnia 4 kwietnia 2013 r., sygn. I OSK 897/12, Legalis nr 762519; wyrok Wojewodzkiego Sadu
Administracyjnego w Poznaniu z dnia 14 wrzesnia 2011 r., sygn. I SA/ Po 496/11, Legalis nr 450213; wyrok Wojewddzkiego Sadu
Administracyjnego we Wroctawiu z dnia 27 maja 2011 r., sygn. I SA/Wr 367/11, Legalis nr 358923. Réwniez w orzecznictwie sadow
powszechnych przyjmuje sie waskie rozumienie pojecia ,wtasne sprawy” — zob. postanowienie Sadu Apelacyjnego w Biatymstoku z
dnia 28 kwietnia 2015 r., sygn. I ACz 452/15, Legalis nr 1249458, w ktdrym m.in. wskazano: ,Wyjatkowo$¢ dozwolonej ingerencji
Panstwa w funkcjonowanie struktur organizacyjnych zwigzku wyznaniowego réwniez w kontekécie oceny waznosci uchwat
podejmowanych przez organy tego zwigzku, nie pozwala na stosowanie w tej materii regut rozszerzajacej i analogicznej wyktadni
obowigzujacego prawa (exceptiones non sunt extentendae)”.
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to admitting believers to the community or excluding them from it — together with

their position within the community and relations to its bodies and structure. In
“internal matters,” therefore, the own law of a church or religious denomination
applies. Such law may be law codified by the church or denomination or even law
originating from statute, if the church or denomination has accepted it (Article 25(5)
of the Constitution of the Republic of Poland).” On the other hand, norms of the state
(general) legal order are not binding and therefore cannot serve as a basis for
establishing subjective rights or legally protected standing of a church or
denomination or their believers in mutual relationships falling within this scope.? An
important argument that appears while construing the scope of independence of

churches and religious denominations recognised by the state is also the reference
to the inadmissibility of a court assessing whether the own law of a church or
religious denomination legally recognised in Poland is being applied correctly.® It is
assumed by the legislator that each church or denomination may exercise legislative
autonomy in designing their own institutional systems and regulating the procedure
used to conduct proceedings before their own bodies.'° It should be admitted that,
given such competence, there are no legal grounds whatsoever for a court (whether
common or administrative) or public administration body to interfere with
proceedings autonomously conducted by a church or religious denomination
recognised in Poland.

With respect to the Catholic Church, such law is the Code of Canon Law.!
Pursuant to Article 1 of the Concordat, the Republic of Poland and the Holy See
reaffirm that the State and the Catholic Church are, each in its own domain,
independent and autonomous, and that they are fully committed to respecting this

7 Konstytucja Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997 r. (Dz. U. 1997 nr 78 poz. 483).

8 Wyrok Sadu Najwyzszego z dnia 18 pazdziernika 2017 r.,. C 16/14, LEX nr 2153934,

° Postanowienie Sadu Najwyzszego z dnia 12 maja 2016 r., sygn. IV CSK 529/15, Legalis nr 1482010; por. takze stanowiska
glosatoréw: J. Misztal-Konecka, Glosa (aprobujgca) do postanowienia Sadu Najwyzszego z dnia 12 maja 2016 r., IVCSK 529/15,
,Orzecznictwo Sadéw Polskich” 2017, nr 6, poz. 58, s. 64-73; W. Brzozowski, Niedopuszczalnosc sadowej kontroli prawidfowosci
stosowania przez zwigzek wyznaniowy wiasnego prawa, Glosa (czesciowo krytyczna) do postanowienia Sadu Najwyzszego z
12.05.2016 r., IVCSK 529/15, ,Przeglad Sadowy” 2017, nr 5, s. 117-122; P. Borecki, W sprawie autonomii i niezaleznosci zwigzku
wyznaniowego — uwagi na tle postanowienia Sadu Najwyzszego — Izba Cywilna z 12.05.2016 r., IV CSK 529/15, ,Polski Proces
Cywilny” 2018, nr 1, s. 99-100, w ktdrym autor przychyla sie do tezy o ,generalnym rozdziale porzadku prawa panstwowego i
porzadku prawa koscielnego, a tym samym odstapienie od btednej w warunkach polskich i niebezpiecznej linii orzecznictwa
gtoszacej, iz prawo wewnetrzne zwigzkdw wyznaniowych bezposrednio obowigzuje w panstwowym porzadku prawnym, zwlaszcza
jesli chodzi o reguty ich reprezentacji w obrocie prawnym”.

10 7 drugiej strony zaznacza sie w orzecznictwie, ze: ,w ustawodawstwie polskim nie obowigzujg kanony religijne — uregulowane w
religii prawostawnej czy tez w jakimkolwiek innym wyznaniu — i to nie one, a przepisy obowigzujacego prawa cywilnego sa punktem
odniesienia do oceny postepowania danej osoby. Z tegoz wzgledu postepowanie A. K. polegajace na zwigzaniu sie z zamezng
kobietg, co oznaczato wydalenie z dotychczas wykonywanej postugi kaptanskiej — jakkolwiek jego ocena moralna moze byé
negatywna — majac na wzgledzie powotane gwarancje konstytucyjne, uzna¢ nalezy za prawnie dopuszczalne, powod byt uprawniony
do podijecia takich zyciowych decyzji”; zob. wyrok Sadu Okregowego w Biatymstoku z dnia 23 sierpnia 2019 r., sygn. II Ca 171/19,
Legalis nr 2238776.

1 Ogtoszony 25 stycznia 1983 r. dekretem ,Sacra disciplinae leges”, promulgowany w ,Acta Apostolicae Sedes”, vol. LXXXV, Pars II,
dalej jako: KPK. Jest to podstawowe Zrédto prawa wewnetrznego Kosciota katolickiego. W hierarchii zrodet prawa kanonicznego
istniejg takze inne dokumenty, miedzy innymi dekrety, zarzadzenia i obwieszczenia odpowiednich dykasterii Stolicy Apostolskiej,
ktére w przypadku zatwierdzenia przez papieza, majg moc wigzaca dla catego Kosciota katolickiego.
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principle in all their mutual relations and in co-operating for the promotion of the

benefit of humanity and the good of the community.!? Therefore, the state-
recognised principle of autonomy of churches and other religious denominations
means that such entities have the right to organise and govern themselves. The
Catholic Church (like other churches and religious denominations recognised in
Poland) may therefore, among others, establish norms applicable within its own
organisational structures and is free from the interference of state authorities when
establishing and applying such norms. Article 4(2) and (3) of the Concordat®® state
that Poland recognises the legal status of all ecclesiastical institutions, land and
personnel, who are deemed so according to the norms of canon law.** Therefore,
the Polish state, by signing that instrument, recognised the legal status (personality)
of all ecclesiastical institutions (organisational units) that acquired such status under
canon law, which has subsequently been reflected in Articles 6-10 of the ARSC.
These provisions list in detail all organisational units of the Church which have legal
personality (so-called ecclesiastical legal persons).'® Thus, these provisions of the
ARSC, which are special provisions with respect to Article 33 of the Civil Code, form
the legal basis on which legal personality (in the meaning of Article 33 of the Civil
Code?®) is granted to all organisational units of the Church under Polish law. From
the above considerations, it appears that while for the Church the provisions of

12 W doktrynie trafnie wskazuje sie, ze rozwigzania przyjete w Konstytucji RP odpowiadaja modelowi separacji skoordynowanej —
zob. M. Pietrzak, Prawo wyznaniowe, Warszawa 1999, s. 53 i n.; J. Krukowski, K. Warchatowski, Polskie prawo wyznaniowe,
Warszawa 2000, s. 25; takze: wyrok Sadu Rejonowego Poznan-Stare Miasto w Poznaniu z dnia 8 grudnia 2020 r., sygn. I C 2704/18,
Legalis nr 2606415.

13 Konkordat miedzy Stolica Apostolska i Rzeczgpospolitg Polskg z dnia 28 lipca 1993 r. (Dz. U. 1998 nr 51 poz. 318, dalej jako:
Konkordat).

* W zakresie samej zdolnosci parafii do nabywania wtasnosci nieruchomosci w okresie poprzedzajacym wejécie w zycie ustawy z
dnia 17 maja 1989 roku o stosunku Panstwa do Ko$ciota Katolickiego w Rzeczypospolitej Polskiej i Konkordat miedzy Stolicg
Apostolskg i Rzeczpospolitg Polskg podpisany w dniu 28 lipca 1993 roku przyjac nalezy, ze mimo braku wyraznego przepisu ustawy,
parafie Kosciota katolickiego posiadaty osobowo$¢ prawng, zatem i zdolno$¢ do zasiadywania nieruchomosci. Stanowisko to wynika z
dorobku orzecznictwa Sadu Najwyzszego (zob. postanowienie Sadu Najwyzszego z dnia 18 kwietnia 1963 roku, I CR 223/63, Legalis
nr 104498; wyrok Sadu Najwyzszego z dnia 27 kwietnia 1974 r., sygn. III CRN 52/74, Legalis nr 17958; postanowienie Sadu
Najwyzszego z dnia 23 wrzesnia 1966 roku, sygn. III CR 195/66, Legalis nr 104498; postanowienie Sadu Najwyzszego z dnia 10 lipca
2009 r., sygn. II CSK 70/09, LEX nr 530699), mimo ze ani przepisy prawa powszechnego, ani nawet prawa kanonicznego nie
przewidywaty wprost podmiotowosci prawnej parafii w okresie ustroju komunistycznego, a prawo kanoniczne taka osobowo$¢
prawng parafii wprowadzito dopiero w 1983 r.

15 Por. w tym zakresie: Art. XVI Konkordatu pomiedzy Stolica Apostolskg a Rzeczapospolitg Polskg z dnia 10 lutego 1925 r. (Dz. U.
1925 nr 72 poz. 501), ktory stanowit, ze: ,wszystkie polskie osoby prawne koscielne i zakonne maja, zgodnie z przepisami prawa
powszechnie obowigzujacego, prawo nabywania, odstepowania, posiadania i administrowania, wedtug prawa kanonicznego, swego
majatku ruchomego i nieruchomego, jak réwniez prawo stawania przed wszelkimi instytucjami i wtadzami parstwowymi dla obrony
swych praw cywilnych. Osoby prawne koscielne i zakonne s3 uznawane za polskie, o ile cele, dla ktorych powstaty, dotycza spraw
koscielnych lub zakonnych Polski, i o ile osoby, upowaznione do reprezentowania ich i do zarzadzania ich dobrami, przebywajg stale
na ziemiach Rzeczypospolitej Polskiej. Osoby prawne koscielne i zakonne, nieodpowiadajace powyzszym warunkom, korzystac beda z
praw cywilnych, przyznanych przez Rzeczpospolity cudzoziemcom”. Zatem o tym, ktdrym instytucjom koscielnym lub zakonnym
przystugiwata osobowo$¢ prawna, decydowaty wytacznie przepisy prawa kanonicznego (uprawnienie to wynikato z przepisow
Konkordatu z 1925 r., ktéry zapewniat kosciotowi m.in. w tej sferze autonomie). Z powodu nieprecyzyjnosci i chaotycznosci Kodeksu
Prawa Kanonicznego z 1917 r. (Codex Iuris Canonici, Pii X Pontificis Maximi iussu digestus, Benedicti Papae XV auctoritate
promulgatus) oraz niejasnosci co do tego, jakie podmioty w $wietle prawa kanonicznego majg osobowo$¢ prawna, Ministerstwo
Sprawiedliwosci wystapito do Episkopatu Polski z prosba o odpowiednig wyktadnie norm tego Kodeksu. Efektem tego wystapienia byt
ogtoszony w Dzienniku Urzedowym Ministerstwa Sprawiedliwosci spis oséb prawnych koscielnych i zakonnych — komunikat z dnia
15 maja 1926 r. w sprawie przepisdw prawa koscielnego o osobach prawnych koscielnych i zakonnych (Dz.Urz. Min. Spr. Nr 10 z 15
maja 1926 r.). Spis ten obejmowat wszystkie wymienione w Kodeksie prawa kanonicznego jednostki organizacyjne Kosciota
katolickiego okreslane mianem oséb moralnych (prawnych), wérdd ktérych wymieniono takze wszystkie godnosci koscielne. Por.:
wyrok Wojewodzkiego Sadu Administracyjnego w Warszawie z dnia 29 czerwca 2015 r., sygn. I SA/Wa 353/15, Legalis nr 1920583.
16 Ustawa z dnia 23 kwietnia 1964 r.— Kodeks cywilny (Dz. U. 1964 nr 2020 poz. 1740), dalej: k.c.
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canon law were the original source of legal personality of its organisational units,

acquiring legal personality in the meaning of Article 33 of the Civil Code by such
units under Polish law required recognition by the state or being granted such

personality in Polish legislation by means of special provisions (Article 33 of the Civil
Code).t’

In Article 5(1) of the ARSC the legislator also stipulated that the
organisational structure of the Catholic Church consists of legal persons listed in
Articles 6-10, i.e., among others dioceses and parishes understood as territorial
units of organisation. Such units acquire legal personality once their establishment is
notified by the competent ordinary to the competent state government body
(argument derived from point (5) of Article 7(1) in connection with point (5) of
Article 7(3) and Article 13(1) and point (2) of Article 13(2) of the ARSC and
Article 4(2) of the Concordat).18 Therefore, the parish is an entity that acts
independently in legal relations; it is not legally or even actually dependent on a
diocese or any other ecclesiastical legal person. This status also entails the fact of
being the subject of property rights and obligations. As regards property rights,
pursuant to Article 23 of the Concordat, ecclesiastical legal persons are subject to
Polish law. Pursuant to Article 38 of the Civil Code, a legal person acts through its
bodies in the manner specified in statute and the by-laws based thereon. A body*° of
the parish is the pastor or administrator (point (5) of Article 7(3) of the ARSC). The
Polish state, based on the cited statute, thus recognised the competences of pastors
(administrators) to represent?® parishes in property relationships with third parties, at
the same time indicating that the manner and scope of such representation result
from the applicable provisions of canon law whose observance and internal
autonomy with respect to public authorities of the Polish state were also confirmed
by the Concordat.?!

7 Wyrok Naczelnego Sadu Administracyjnego z dnia 5 lutego 2016 r., sygn. II OSK 1631/14, Legalis nr 1469928.

18 Obok Polski tylko nieliczne panstwa jak np. Austria, czy w pewnym zakresie Hiszpania zdecydowaty sie w drodze konkordatu uznac
w prawie $wieckim osobowo$¢ prawng wszystkich koscielnych jednostek organizacyjnych, ktére posiadajg taka osobowos¢ w Swietle
prawa kanonicznego. Wynika to z art. | Konkordatu miedzy Republiky Austriackg a Stolicg Apostolska z dnia 5 czerwca 1933 r.; zob.
P. Leisching, Kirche und Staat in der Republik Osterreich, [w:] J. Listl, H. Schmitz (red.), Handbuch des katholischen Kirchenrechts,
Regensburg 1999, s. 1305-1307.

9 Doktryna prawa kanonicznego powotuje sie na argument ,0 braku terminologicznej kompatybilnosci pojecia «organ» w systemie
prawa panstwowego i porzadku kanonicznego; zob. P. Michowicz Pozakanoniczna odpowiedzialnos¢ wyzszego przetoZzonego
zakonnego, Krakéw 2019, s. 101.

20 W doktrynie termin ,reprezentacja” ma szerokie znaczenie, gdyz odnosi sie jednak nie tylko do dziatania w cudzym imieniu przez
petnomocnika i przedstawiciela ustawowego, lecz takze w stosunku do dziatarh podejmowanych przez organy osdb prawnych lub
jednostek organizacyjnych nieposiadajacych osobowosci prawnej, ale wyposazonych w zdolno$¢ prawng (tzw. utomnych oséb
prawnych). Uznaje sie trafnie, Ze przez reprezentacje osob prawnych, zgodnie z teorig organéw, nalezy rozumiec te dziatania ich
organdw, ktére dokonywane sg jako dziatania samych osob prawnych, dotyczac wszystkich spraw zwigzanych z zakresem dziatania
tych oséb ze skutkiem na zewnatrz; zob. J. Frackowiak, [w:] M. Safjan (red.), System Prawa Prywatnego, t. 1, Warszawa 2012, s.
1146-1147.

2l Postanowienie Sadu Apelacyjnego w Krakowie z dnia 19 lutego 2013 r., sygn. I ACz 109/13, Legalis nr 998676; postanowienie
Sadu Apelacyjnego w Krakowie z dnia 20 lutego 2013 r., sygn. I ACz 103/13, Legalis nr 998675; wyrok Sadu Apelacyjnego w
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Accordingly, recognising the legal personality of such entities and mentioning

their bodies in statute means that, according to the provisions of the Civil Code, they
have legal personality and capacity for legal transactions.?? They are not, therefore,
imperfect legal persons, i.e. they may not be restricted in fashioning legal
relationships (including those related to property) within the bounds of the Polish
legal system, and their statements of will have the effect provided for in law.
Consequently, it may be admitted that applicable law commonly recognises the
competences of the parish pastor (administrator) resulting from canon law in this
respect. This means that bodies which apply law are obliged to respect all
consequences of appointment to those offices, if made in accordance with canon
law.?® Ecclesiastical legal persons are represented by their bodies?* (in the meaning
of the Act on relations between the State and the Catholic Church) or alternately
proxies or organisational representatives (e.g. diocesan curia, vicar general, finance
officer).?> In compliance with law, it should be assumed that a parish is represented
by a pastor or administrator (point (5) of Article 7(3) of the ARSC) or possibly their
proxies and other persons who deputise for or aid these bodies according to canon
law.?® As noted, however, in the decision of the Krakdéw Court of Appeals of
20 February 2013, ref. no. | ACz 103/13: “The circumstance that one and the same
person is the pastor of both parishes does not permit to conclude that one parish
may represent the other. Polish law does not contain any provisions that would allow
a legal person to represent another legal person in court.”?” The manner in which
such institutions act is therefore defined solely by canon law.?®

3. Representation of the parish as a participant in economic

Poznaniu z dnia 19 grudnia 2017 r., sygn. I ACa 434/17, Legalis nr 1714446; wyrok Sadu Najwyzszego z dnia 24 marca 2004 r.,
sygn. CK 108/03, Legalis nr 67840.

22 Wyrok Sadu Apelacyjnego w Poznaniu z dnia 23 maja 2018 r., sygn. I ACa 1206/17, Legalis nr 2560200.

3 W tym miejscu nalezato wskazac przyktadowo, ze jednym z prawidtowych oznaczen strony powodowej (zaktadajac, ze powodem
powinna by¢ parafia) winno by¢: ,Parafia (...) pod wezwaniem $w. J. S. w K. w imieniu ktdrej dziata ksigdz kanonik E. J.” lub ,Parafia
(...) pod wezwaniem $w. J. S. w K. reprezentowana przez ksiedza kanonika E. 1.”; zob. wyrok Sadu Rejonowego w Jeleniej Gorze z
dnia 23 listopada 2012 r., sygn. I C 1469/12, Legalis nr 2151052.

24 M. Misztal, Proboszcz jako organ parafii Kosciofa katolickiego, ,Przeglad Prawno-Ekonomiczny” 2017, nr 2 (39), s. 155-165; E.
Cichosz, P. Cichosz, Reprezentacja osob prawnych kosciofa katolickiego przy dokonywaniu czynnosci cywilnoprawnych, ,Biuletyn -
Stowarzyszenie Absolwentéw Wydziatu Prawa Katolickiego Uniwersytetu Lubelskiego” 2011, nr 7, s. 43-62.

% M. Krzeminski, Glosa do wyroku Sadu Najwyzszego z dnia 27 ljpca 2000 r., sygn. IV CKN 88/00, opublikowano: ,Prawo Bankowe”,
20 pazdziernika 2005, LexOmega; P. Michowicz wskazuje jednak na problem braku spdjnosci pomiedzy prawem statutowym a
porzadkiem prawa kanonicznego w sprawie reprezentacji koscielnych osdb prawnych; zob. P. Michowicz, op.cit, Krakéw 2019, s.
119.

2 Tytutem przyktadu mozna wskazac na kontrowersje zasadniczej natury i zréznicowane gtosy w dyskusji doktryny co do stosowania
prawa kanonicznego przy ustalaniu reprezentacji koscielnych osoéb prawnych (zob. glosy do wyroku Sadu Najwyzszego z dnia 27
lipca 2000 r., sygn. IV CKN 88/00: krytyczna — M. Jasiakiewicz, czeSciowo krytyczna — M. Krzeminski; krytyczna — G. Radecki;
aprobujaca — B. Rakoczy).

27 Legalis nr 998675.

2 Nalezy zauwazy¢, ze zgodnie z wyrokiem Sadu Najwyzszego z dnia 24 marca 2004 r., sygn. IV CK 108/03, Legalis nr 67840
podstawg skutecznosci prawa kanonicznego w stosunkach cywilnoprawnych sa art. 35 i 38 k.c., a nie art. 2 u.s.k. Tym samym, na
gruncie obecnie obowigzujacych regulacji prawnych przepisy prawa kanonicznego maja ,statutowy” charakter. Podobnie: wyrok
Sadu Okregowego w Lublinie z dnia 25 lipca 2014 r.,, sygn. I C 627/11, Legalis nr 2097141; wyrok Naczelnego Sadu
Administracyjnego z dnia 6 marca 2019 r., sygn. I OSK 1294/17, Legalis nr 1940360.
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transactions

Defining the manner of representing the parish as a party to court (land and
mortgage register) proceedings or, more widely, as a participant in economic
transactions while performing all activities, however differently interpreted in court
decisions, is an issue of key importance because it affects the validity of powers of
attorney granted in a particular matter or agreements entered into on their basis.
Both ecclesiastical and other legal persons are subject to the so-called theory of
bodies adopted in Polish law, which posits that a statement of will made by a person
who acts as a body of the legal person is treated as a statement of that legal person.
According to this theory, a body is a part of the internal structure of a legal person,
and the acts it undertakes are acts of that legal person. Speaking psychologically,
the will of such body, while the same as the will of a man (or woman), is treated as
the direct will of a legal person.?® Decisions of the Supreme Court emphasise that
ecclesiastical legal persons act through their bodies and therefore cannot be legally
represented by a statutory representative.3°

It is recognised that a statement of such a person is a statement of a legal
person only insofar as such person acts within the bounds of competences granted
to them, which is the direct conclusion of Articles 38 and 39(1) of the Civil Code,3!
because the scope of competences of a body of a legal person is always definite
and bounded. Acts of a legal person may be recognised only when natural persons
appearing as a body in a particular case act within the bounds of competence of that
body, which result from provisions defining the structure of the legal person. In the
case of ecclesiastical legal persons, such provisions will therefore be the provisions
of canon law. However, a question arises as to the extent to which the court or
administration body is bound by regulations included in the internal law of the
Catholic Church, and specifically whether such regulations may cause any legal
effects under state law or not. The issue of whether canon law norms are effective in
Polish law has obviously been the subject of numerous discussions and reflections
in both legal theory and judicial decisions, but they did not lead to a uniform
assessment. Thus, in the context of real estate transactions conducted by a parish,
one may distinguish a position rooted in the judgement of the Supreme Court of

2 P, Michowicz, op .cit., s. 114.

30 Ibidem.

31 W tym kontekscie dziatanie organu osoby prawnej nie moze by¢ uznane za przedstawicielstwo ustawowe. Dziatanie organu to
dziatanie osoby prawnej jako jednostki organizacyjnej (sztucznie zorganizowanego tworu) wyposazonego w osobowo$¢ prawna.
Organ osoby prawnej petni funkcje podobng do przedstawicielstwa; zob. postanowienie Sadu Najwyzszego z dnia 12 marca 1997 r.,
sygn. II CKN 24/97, Legalis nr 63361; wyrok Sadu Okregowego w Warszawie z dnia 10 lipca 2019 r., sygn. I C 1278/16, Legalis nr
2271588.
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24 March 2004, ref. no. IV CK 108/03, according to which sale of real estate without

the written consent of the bishop is, given the contents of canon 1281 of the Code of
Canon Law, null and void from the outset.>? As noted in the written motives of the
judgement, any behaviour contrary to the above would mean that the transaction
was performed in violation of canon law. The priest disposing of such real estate
would abuse its competences as a pastor and act as unauthorised agent (falsus
procurator). Not recognising the sanction of nullity would mean that the Polish state
does not guarantee that the Church can freely and publicly manage and administer
its matters under canon law, which in turn would violate Article 5 of the Concordat as
an international treaty and Article 25(4) of the Constitution of the Republic of Poland.
Disregarding canon law norms in cases of disposing of real estate would be contrary
to Article 5 of the Concordat and Article 2 of the ARSC, while purchasing a piece of
real estate from an unauthorised person would expose the seller to potential
compensatory liability.

The decisions of the Supreme Court also advance a position that sale of real
estate by an ecclesiastical legal person to a secular person without the permission
of the competent ecclesiastical authority required by canon law is an incomplete
legal transaction (Article 63 of the Civil Code).3® Cases in which the requirement of
consent of a third party to complete a legal transaction does not result directly from
statute, but can be introduced by the parties because of an authorisation granted by
the statute, are also an example of legal transaction which requires the consent of a

third party to be completed “pursuant to a legal provision,” because the authorisation
of the legislator found in special provisions supports the position that the private
autonomy of a party is thereby limited with effect towards other parties who enter
into a legal transaction with it. If, therefore, relevant provisions include the internal
law of the Catholic Church and bid everyone to respect the manner in which such
law operates, the requirement of obtaining the consent of the competent
ecclesiastical authority should be treated as if it resulted from statute.3* Decisions of
the Supreme Court note that the consequences of non-compliance with the
requirements of canon law to which a sanction of nullity is attached are identical
under civil law.3®

32 Podobnie: P. Michowicz, op.cit, s. 99-100, ktory wskazuje, ze: ,Sprzeczno$¢ z prawem koscielnym prowadzi do niewaznosci
czynnosci prawnej. Jest to poglad czeSciowo zaaprobowany przez polskg doktryne”.

33 Uchwata Sadu Najwyzszego z dnia 19 grudnia 2008 r., sygn. III CZP 122/08, Legalis nr 112754.

34 Wyrok Sadu Apelacyjnego w Poznaniu z dnia 26 maja 2012 r., sygn. I ACa 356/11, Legalis nr 457393; wyrok Sadu Apelacyjnego w
Warszawie z dnia 7 czerwca 2013 r., sygn. I ACa 14/13, Legalis nr 2242772; wyrok Sadu Okregowego w Warszawie z dnia 16
grudnia 2019 r., sygn. XXV C 727/10, Legalis nr 2283314.

35 Wyrok Sadu Najwyzszego z dnia 12 marca 1997 r., sygn. II CKN 24/97, Legalis nr 63361; wyrok Sadu Najwyzszego z dnia 27 lipca
2000 r., sygn. IV CKN 88/00, Legalis nr 54815; wyrok Sadu Najwyzszego z dnia 24 marca 2004 r., sygn. CK 108/03, Legalis nr
67840; wyrok Sadu Najwyzszego z dnia 2 lutego 2005 r., sygn. IV CK 480/04, Legalis nr 87008; wyrok Sadu Najwyzszego z dnia 17
lutego 2005 r., sygn. IV CK 582/04, Legalis nr 89892; uchwata Sadu Najwyzszego z dnia 19 grudnia 2008 r., sygn. III CZP 122/08,
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Another view worth mentioning has been expressed by the Krakéw Court of

Appeals in its decisions of 11 March 20133 and 12 March 2013,%” according to
which a court or public administration body does not examine the internal
regulations of the Catholic Church resulting from canon law at all, but only
determines whether a person acting in the name of a parish may indeed represent
the parish or not. On the other hand, the potential violation of internal church (canon
law) norms has no bearing on the assessment whether the legal transaction was

valid under state law but may only decide whether internal Church sanctions are
imposed. This is because capacity to be a party in proceedings is defined in
Article 67(1) of the Code of Civil Procedure,®® according to which legal persons act
through their bodies or persons authorised to act in their name, with reference to the
provisions of substantive civil law, in particular Article 38 of the Civil Code, pursuant
to which a legal person acts through its bodies in the manner provided for in statute
and the by-laws based thereon.®® In the case of ecclesiastical legal persons,
including parishes, the statute itself, in particular Article 7 of the Act on relations
between the State and the Catholic Church in the Republic of Poland and the
Concordat, do not define the scope in which a pastor is authorised to represent a
parish in property relationships with third parties.*® Hence, with respect to legal
personality granted to parishes, it should be accepted that norms of canon law are
effective in the state legal system, but only with respect to establishment of parishes,
appointment to the office of pastor and representation of the parish by the pastor. In
consequence, in light of Articles 35 and 38 of the Civil Code, such norms should be
treated and taken into account on par with statutes listed in these provisions. The
decisions of the Krakéw Court of Appeals listed above concern very similar
regulations pertaining to the situation of a Greek Catholic parish whose structure is
defined in the Code of Canons of the Eastern Churches. The facts submitted to the
assessment of the Krakéw Court of Appeals concerned the validity of the decision of
a first instance court, which first requested the Greek Catholic parish to supplement
the formal defects of a lawsuit by submitting a document stating the consent of the
bishop to initiating the lawsuit by the pastor, and then rejected the lawsuit outright
citing the norm of point (3) of Article 199(1) of the Code of Civil Procedure, with the

Legalis nr 112754.

36 Sygn. I ACz 306/13, Legalis nr 998704.

37 Sygn. 1 ACz 304/13, Legalis nr 998703.

38 Ustawa z dnia 17 listopada 1964 r. — Kodeks postepowania cywilnego (t.j. z dnia 17 wrze$nia 2021 r., Dz. U. 2021 poz. 1805).

3% Postanowienie Sadu Apelacyjnego w Krakowie z dnia 11 marca 2013 r., sygn. I ACz 306/13, Legalis nr 998704; postanowienie
Sadu Apelacyjnego w Krakowie z dnia 12 marca 2013 r., sygn. I ACz 304/13, Legalis nr 998703.

4 Wyrok Sadu Okregowego w Poznaniu z dnia 6 lutego 2018 r., sygn. XVIII C 515/15, Legalis nr 2115467; w ramach postepowania
administracyjnego zob. takze: wyrok Wojewddzkiego Sadu Administracyjnego we Wroctawiu z dnia 17 stycznia 2013 r., sygn. II
SA/Wr 674/12, Legalis nr 795840.
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justification that in these circumstances the legal venue is inadmissible due to lack of

such consent. The cited decisions of common courts thus refer to interpretation of
norms included in the Code of Canons of the Eastern Churches (CCEC)*!, which are
relevant for the (Greek Catholic rite) parish. Thus, for example, it was determined
that canon 1032 of the CCEC, which requires the consent of the hierarch to initiate a
lawsuit, does not mention that lawsuits initiated without such consent are invalid.*?
This canon can be compared to point (3) of canon 1035(1) of the CCEC, by which
“in order to alienate [divide] ecclesiastical goods which through lawful designation
constitute the stable patrimony of the juridic [legal] person” there must be, in cases
provided for by law, “the written consent of the competent authority, without which
the alienation is invalid.” The Krakéw Court of Appeals, however, decided that the
potential violation of canon 1032 of the CCEC does not render the act of the pastor
(of a Greek Catholic parish in this case) invalid under civil law. To justify this thesis,
it was argued that the potential lack of consent of a bishop to initiate a lawsuit does
not render such act invalid under civil law and civil procedure; its only internal effect
is potential imposition of internal church sanctions. Thus, in the commented
decision, it was recognised that to assess the validity of (court) power of attorney to
appear in a civil case, it is enough to determine whether the principal is the pastor of
a parish; the potential lack of consent of the bishop for the pastor initiating a lawsuit
has no bearing in civil law and civil procedure.** A similar view is also currently
found in decisions of the Supreme Administrative Court, which in a judgement of 5
February 2016, ref. no. Il OSK 1631/144, fully approved the view of the first instance
court:*® “If, therefore, the legal personality of the parish and its body is assumed, one
may not simultaneously point to norms found in internal by-laws of the church as
directly affecting this subjective right under provisions of Polish law. A parish may,
by means of legal transactions, manage any property it owns in an independent
manner, because it is liable for such property on its own, without violating the law of
the Church as an organisation to freely fashion its internal relations. At the same

“ Codex canonum Ecclesiarum Orientalium auctoritate Joannis Pauli PP. II promulgatus. Jednolity zbior prawa kanonicznego dla
katolickich Kosciotow wschodnich promulgowany 18 pazdziernika 1990 r. przez papieza Jana Pawta II konstytucjg Sacri canones.
Wszedt w zycie 1 pazdziernika 1991 r. Dalej jako: KKKW.

“2 W doktrynie prawa kanonicznego wyrazono podobny poglad, iz kanon 1288 KPK réwniez nie zawiera zastrzezenia niewaznosci
czynnosci sadowych dokonanych bez pisemnego zezwolenia ordynariusza, a powoduje tylko odpowiedzialno$¢ zarzadcy zgodnie z
kanonem 128 KPK; zob. P. Michowicz, op.cit., s. 91; takze: postanowienie Sadu Apelacyjnego w Krakowie z dnia 7 marca 2013 r.,
sygn. I ACz 272/13, Legalis nr 998699.

* Przeciwny poglad na gruncie przepiséw prawa cywilnego wyrazono m.in. w: wyroku Sadu Najwyzszego z dnia 24 marca 2004 r.,
sygn. IV CK 108/03, Legalis nr 67840, a na ptaszczyznie prawa administracyjnego m.in. w: wyroku Wojewddzkiego Sadu
Administracyjnego siedziba w Poznaniu z dnia 20 lutego 2007 r., sygn. I SA/Po 1133/06, Legalis nr 118966, albowiem: ,Wobec
nieokre$lenia w ustawie o stosunku Panstwa do Kosciota Katolickiego zakresu, w jakim proboszcz jest umocowany do
reprezentowania parafii w stosunkach majatkowych wobec 0sdb trzecich, nalezy takze przyjaé, ze ustawa ta uznata w tym wzgledzie
kompetencje proboszcza wynikajace z prawa kanonicznego”.

4 Legalis nr 1469928.

% Wyrok Wojewddzkiego Sadu Administracyjnego w Warszawie z dnia 22 listopada 2013 r., sygn. I SA/Wa 551/13, Legalis
nr 808642.
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time, the appealing party equates the autonomy of an ecclesiastical legal person in

internal relations which has been guaranteed by statute with actions undertaken by
such persons outside that organisation. Such autonomy gives merely the freedom to
plan the internal relations of a church, not to use them to introduce changes in

relations pertaining to general legal transactions.”*®
Referring the view cited above to notarial practice and applying the necessary
changes, the notary should limit themselves to verifying whether a person purporting
to be a parish pastor is actually one and whether he still exercises this function on
the date on which a notarial activity is performed (by checking who holds the
pastor's office). Relevant documents therefore include an act of appointment to the
parochial office (canons 522-524 of the CCL), or alternately an episcopal decree
appointing a parish administrator. It is worth mentioning that according to canon
515(1) of the CCL, the parish is a “certain community of the Christian faithful stably
constituted in a particular church whose pastoral care is entrusted to a pastor
(parochus) as its proper pastor (pastor).” The provision of the office of pastor
belongs to the diocesan bishop, and indeed by free conferral (canon 523 of the
CCL). Pursuant to canon 527(1) of the CCL, “the person who has been promoted to
carry out the pastoral care of a parish obtains this care and is bound to exercise it
from the moment of taking possession.” Another relevant canon is canon 538(1) of
the CCL, pursuant to which “A pastor ceases from office by removal or transfer
carried out by the diocesan bishop according to the norm of law, by resignation
made by the pastor himself for a just cause and accepted by the same bishop for
validity, and by lapse of time if he had been appointed for a definite period according
to the prescripts of particular law.” When a pastor has reached seventy-five years of
age, he is requested to submit his resignation from office to the diocesan bishop,
who is to decide to accept or defer it after he has considered all the circumstances
of the person and place [canon 538(3) - translator's note]. Pursuant to
canon 1279(1) of the CCL, “The administration of ecclesiastical goods pertains to
the one who immediately governs the person to which the goods belong unless
particular law, statutes, or legitimate custom determine otherwise and without
prejudice to the right of the ordinary to intervene in case of negligence by an
administrator.” This means that the very act of exercising ecclesiastical authority
granted to the pastor by the bishop’s act of appointment defines the role of the
former as the representative of the parish and the legal basis for his use of all
%6 NSA btednie jednak — w cytowanym fragmencie — pisze 0 osobowoéci prawnej parafii i jej organu. Z taka teza zgodzic sie nie

mozna, gdyz osobowo$¢ prawng ma wytgcznie parafia. Organu osoby prawnej, ktory nie moze by¢ traktowany jako odrebny od niej
podmiot, lecz jako cze$¢ struktury organizacyjnej tej osoby prawnej, nie mozna tez uznac za jej przedstawiciela.
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ecclesiastical goods belonging to the parish, including obviously movables or

immovables.#” This is confirmed in particular by canon 533 of the CCL, which
directly stipulates that a pastor is obliged to reside in a rectory near the church. On
the other hand, pursuant to canon 1740 of the CCL (Book VII, Part V — The method
of proceeding in administrative recourse and in the removal or transfer of pastors),
“When the ministry of any pastor becomes harmful or at least ineffective for any
cause, even through no grave personal negligence, the diocesan bishop can remove
him from the parish.” Further, canon 1747(1) of the CCL stipulates that “The
removed pastor must refrain from exercising the function of pastor, vacate the
rectory as soon as possible, and hand over everything belonging to the parish to the
person to whom the bishop has entrusted the parish,” while item (3) states that
“While recourse against a decree of removal is pending, the bishop cannot appoint a
new pastor, but is to provide a parochial administrator in the meantime.”*® From the

provisions cited above it appears that the sole body authorised to represent the
parish in relations with others while recourse against a decree of removal is pending
is the parochial administrator appointed by the bishop, who pursuant to
canon 540(1) of the CCL “is bound by the same duties and possesses the same
rights as a pastor unless the diocesan bishop establishes otherwise.” If, therefore,
nothing in the bishop's decree suggests that the scope of actions which the
administrator may undertake, including those related to appearing in the name of the
parish “according to the norm of the law” (canon 532 of the CCL), has been in any
way limited compared to the rights of the pastor, it should be assumed that this
office is equivalent to the office of pastor in terms of competences granted. In
addition, common or administrative courts are not entitled to verify or assess
whether the appointment decisions of ecclesiastical authorities are correct, because
pursuant to Article 7 of the Concordat “ecclesiastical offices shall be provided by the
competent Church authority in accordance with the provisions of canon law.”>°

4. Notarial practice

In the case of notarial activities in which a legal person of the Catholic Church
participates, the notary as the guarantor of security of legal estate transactions is
required to verify three important aspects:

47 Wyrok Wojewddzkiego Sadu Administracyjnego we Wroctawiu z dnia 27 maja 2011 r., sygn. I SA/Wr 367/11, Legalis nr 358923.
8 G. Leszczynski, Postepowanie wsprawie usuniecia proboszcza w swietle KPK z 1983 r., ,Prawo Kanoniczne” 2000, nr 3—4 (52), s.
340-341.
4 Wyrok Wojewddzkiego Sadu Administracyjnego we Wroctawiu z dnia 17 stycznia 2013 r., sygn. II SA/Wr 674/12, Legalis
nr 795840.

S0 Ibidem.
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. determine whether the appearing entity has legal personality effective under

Polish civil law;%*
. determine the person(s) authorised to make statements of will as a representative of
that entity — discussed in detail above;
. attempt to determine what statements (resolutions, consents, approvals) of other
entities included in the Catholic Church structure are required in order for the
undertaken activity to be valid in line with the requirements of internal Catholic
Church law (canon 638 of the CCL).5?

For a notary, the most problematic issue may be to determine the relevant
statements referred to in point 3 above.>3

5. Summary

In light of current jurisprudence of the Supreme Court, there is no doubt that the
effectiveness of legal transactions conducted by ecclesiastical legal persons needs
to be assessed from the perspective of regulations of Catholic Church internal law. It
is rightly argued, however, that “the theory of legal transactions under state law is
still missing a coherent concept that would include the reasons for effectiveness of
canon law transactions.”®*

Significant disputes occur, however, when classifying the effects caused by
violating the norms of canon law in the sphere of state law. In point (5) of Article 7(1)
of the ARSC, the legislator recognised legal personality of parishes resulting from
canon law and, naming the pastor as a body of the parish, sanctioned the legal
effects of appointment to that office made in compliance with provisions of canon
law. Consequently, it should be admitted that applicable law commonly recognises
the competences of the pastor resulting from canon law in this respect. This means
that bodies that apply law are obliged to respect all consequences of appointment to
those offices, if made in accordance with canon law. If, therefore, the legal
personality of the parish and its body is assumed, one may not simultaneously point
to norms found in internal by-laws of the church as directly affecting this subjective

1 Nawet jesli przepisy prawa kanonicznego nie mogg by¢ uznane za zrédto prawa panstwowego, to jednak ich normatywny sens
powinien stuzy¢ wyjasnieniu zakresow stosowania (hipotezy i dyspozycji) regut prawnych (to jest norm) standaryzujacych te stosunki
cywilnoprawne, ktérym podlega Kosciét. Pozostaje jednak otwarte pytanie o wzajemne przenikanie sie dwdch koegzystujacych
porzadkéw prawnych na terenie jednego panstwa oraz o mozliwos¢ ignorancji przez polskiego ustawodawce prawno-kanonicznych
regulacji w kwestii dokonywania przez wyzszych przetozonych dziatan majacych prawne konsekwencje takze w obrocie prawa
panistwowego; zob. P. Michowicz, op.cit,, s. 98.

52 AJ. Szereda (red.), Akty notarialne. Praktyczne komentarze. Orzecznictwo. Koszty, Warszawa 2019, s. 322-323;M. Strzata,
Ograniczenia reprezentacji wyznaniowych osob prawnych Kosciofa katolickiego, ,Krakowski Przeglad Notarialny” 2016, nr 2, s. 122—
126.

53 A.J. Szereda (red.), op.cit., s. 323.
54 P. Michowicz, op.cit.,, s. 189.
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right (for example, disposal of real estate) under provisions of Polish law. Provisions

of canon law should be taken into account in general legal transactions if referenced
in the Act on relations between the State and the Catholic Church in the Republic of
Poland of 17 May 1989. Yet, none of the provisions of that act contains a reference
to canon law with respect to representation of ecclesiastical legal persons. Pursuant
to Article 2 of the Act on relations between the State and the Catholic Church in the
Republic of Poland of 17 May 1989, the Church is governed by its own law in
internal matters, freely exercising spiritual authority and jurisdiction and handling its
internal matters. Therefore, the reference to canon law in this provision occurs only
with respect to matters of the Catholic Church, understood precisely as its internal
matters. Issues related to representation of the parish (as an ecclesiastical legal
person) before third parties are not included in the scope of such matters. It is
because of the presence of third parties and considerations of security of legal

transactions that issues of representation come within the sphere of state legal
order. Such view is indeed currently dominant in decisions of the Supreme
Administrative Court. As for the Act on relations between the State and the Catholic
Church in the Republic of Poland of 17 May 1989, chapter 2 defines ecclesiastical
legal persons and their bodies in detail. It must therefore be assumed that the pastor
as a body of the parish has full rights in property matters, because they have not
been restricted.

Table 1. Basic ecclesiastical units in the Polish Catholic Church (comparison).>®

Parishes as the basic ecclesiastical units

Item [Details
2010 2015 2017 2018
1, [Roman Catholic Church | 155 | 15048 | 10263 | 10274
(Latin rite)
Ukrainian Greek Catholic
2. |Church (Byzantine rite) 134 128 126 128

Armenian Catholic
Church (Armenian rite)

Neouniate Catholic
4. (Church (Byzantine-Slavic 1 1 1 1
rite)

5 Opracowanie wtasne na podstawie: GUS, Rocznik Statystyczny Rzeczypospolitej Polskiej — 2018 r., Warszawa 2019, s. 197.
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Table 2. Average size of Latin parishes in Poland (comparison).5®

ltem Near Average number_ of.believers Average pgrish size.in square
per parish: kilometres:
1. 1991 4031 35.1
2. 1995 3630 32.5
3. [2005 3410 30.7
4, 2011 3282 30.6
5. 2015 3241 30.51]
6. 2016 3220 30.49
7. 2017 3207 30.47
8. 2018 3160 30.43
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